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Bank Figures Show Deposit Gain 


and resources the 

largest New York City 
banks gained the second quar- 
ter 1947, reversing the down 
trend which began when the 
Treasury Department began 
call its War Loan account deposits 
and redeem Treasury securities ac- 
cording figures compiled 
THE AMERICAN BANKER. 


Deposits the banks the 
quarter ended June gained $337 
million and the mid-year were 
$21.8 billion, while resources gained 
$323 million and stood just under 
$24 billion June 30. 

This compares with the wartime 
peak almost $27 billion deposits 
reported December $1, 1945, 
and $29.2 billion resources the 
same date. 


the six months ended June 
30, deposits were off $426 million 
and resources off $418 million. 

comparison with the June 
30, 1941 pre-war figure, when 
total deposits the largest 
banks New York City amounted 
$17.2 billion and their resources 
were $18.7 billion, they have 
gained $4.7 billion deposits and 
$5.2 billion resources. 

The changes the quarter and 
half year, and since their wartime 
peak and pre-war levels, are 
interesting picture the shift 
bank assets deposits 
shrank, and then have begun 
rise again. 

Since March $1, 1947: 

Resources rose $323 million. 

Deposits are $337 million. 

Cash $275 million. 

Securities $116 mil- 
lion. 


Loans and discounts are off $72 
million. 


Since December 31, 1946 the 
changes the banks’ figures 
are follows: 

Resources are off $418 million. 

Deposits are off $426 million. 

Cash down $9.3 million. 

Securities are off $525 
lion. 

But loans are $85.7 million. 

And other securities are $33.6 
million. 


Since December 31, 1945, the 
war time peak their figures, the 
largest banks show the following 
declines their principal accounts: 

Resources off $5.2 billion. 

Deposits off $5.2 billion. 

Cash off $167 million. 

Securities down $4.3 bil- 
lion. 

Loans off $749 million. (Due 
liquidation loans Govern- 
ment securities connection with 
war financing.) 


Since their pre-war level June 
1941, the largest New York 
banks’ figures have changes 
follows: 

Resources $5.2 billion. 

Deposits $4.7 billion. 

Cash off $893 million. 

Securities $3.8 billion. 

Loans $2.5 billion. 


Other securities off $186.6 mil- 
lion. (Liquidation agen- 
cies’ securities represent, 
stantial portion the reduction 
this figure, and does not repre- 
sent significant change the 
policy banks toward corporate 
securities the war period.) 
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Agreement Settling Payment Note Bank’s Agent 
Held Valid and Binding Upon Bank 


agent bank with express authority accept 
payment balance due note, and authorized and directed 
bank principal take voluntary possession mortgaged 
chattels and title thereto, has authority, absence proof 
the contrary and notice such limitation the authority, 
make agreement with maker note cancel balance 
due note consideration transfer title and possession. 

the case bar plaintiff bank brought action against 
defendant recover the balance promissory note about 
five years after maturity. The note was secured chattel 
mortgage. appeared from the evidence that the agent 
bank went see defendant with authority from the bank 
get title and take possession the property covered 
the mortgage. Furthermore, reasonable inferences from the 
evidence tend establish that the conversation between 
the agent and the defendant, the agent represented de- 
fendant that the property was turned over him and bill 
sale transferring the title was executed defendant that 
the same would accepted satisfaction the balance 
due the note. This oral agreement cancellation 
note, however, was not incorporated the bill sale executed 
defendant. 

was held that the alleged agreement settlement was 
valid and binding upon the bank. Title addition pos- 
session was conveyed defendant consideration the 
agreement relinquish the debt, cancel and deliver the 
NOTE—For decisions see Digest Edition) 56. 
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note. There was duty the part defendant transfer 
title the property. The transfer title and possession 
saved the bank the expense and trouble foreclosure and 
constituted ample consideration support the agreement. 
Bank’s agent had authority collect the balance due the 
note well the authority take title and possession 
the property for the bank account default payment 
the note. One possessed such actual authority also has 
the authority, the absence proof the contrary and 
notice defendant, order accomplish these important, 
intended and authorized results, settle the debt considera- 
tion the acts the debtor these respects. This was de- 
cided the case Home State Bank Hobart Sullins, 
Supreme Court Oklahoma, 178 Pac. Rep. (2d) 86. 
The opinion the court follows: 


This action the Home State Bank against Sullins 
brought the District Court Kiowa County recover the balance 
promissory note about five years after maturity, which note was 
secured chattel mortgage. 

Upon the trial, had about seven years after the transaction, the 
evidence disclosed that Mr. Swanson, agent for the bank, went 
see the defendant with authority from the bank get title and 
take possession the property covered the mortgage. The evi- 
dence, together with all reasonable inferences that drawn there- 
from, reasonably tend establish that the conversation between 
the agent and the defendant the agent represented the defendant 
that the property was turned over him and bill sale trans- 
ferring the title was executed the defendant that the same would 
accepted satisfaction the balance due the note. This oral 
agreement cancellation the note incorporated the 
bill sale executed the defendant but the testimony tends strongly 
show that this was one the inducements held out the defendant 
reason for executing the bill sale. 

The plaintiff’s testimony positively denies the authority its 
agent, Swanson, settle and discharge the obligation and contends 
that the alleged agreement settlement, made, was without 
authority, invalid and not binding upon it. 

plaintiff’s petition the bill sale was not pleaded. However, 
the bill sale was identified plaintiff’s witness, Swanson, and was 
introduced evidence. Thereafter evidence introduced the de- 
fendant prove the agreement settlement alleged him was 
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objected the theory that such evidence was variance the 
terms the written bill sale. The rule that evidence contrary 
the terms written instruments not admissible the absence 
allegation mistake fraud not applicable under these cir- 
cumstances. Mackin Darrow Music Co., Okl. 169 497; 
Edwards City National Bank McAlester, Okl. 204, 201 
233; City National Bank McAlester Edwards, 100 202, 
229 487. 

There merit the contention that there was consideration 
for the agreement, made. This contention predicated upon the 
fact that was the legal duty the defendant deliver possession 
the property upon demand plaintiff, being conceded that 
there was balance past due the note and the mortgage provides 
for voluntary under such circumstances. The inapplicability 
the rule relied upon fully demonstrated pointing out that 
the defendat contends, and his evidence tends show, that title 
addition possession was conveyed consideration the agreement 
relinquish the debt, cancel and deliver the note. There was 
duty the part the defendant transfer title the property. 
The transfer title and possession saved the plaintiff the expense and 
trouble foreclosure and constituted ample consideration support 
the agreement. 

agent with express authority accept payment balance 
due note, and authorized and directed the principal take 
voluntary possession mortgaged chattels and title thereto, has 
authority, absence proof the contrary and notice such 
limitation the authority, make agreement cancel the debt 
consideration transfer title and possession. 

the case bar the defendant, under the evidence and finding 
the jury, would not have delivered the property except for the 
agreement cancel the debt. The agreement alleged him there- 
fore was necessary incident the accomplishment the specific 
authority and instruction the agent take possession and title 
which the agent did for his principal and delivered same the prin- 
cipal for final disposal which right was, doubt, exercised under the 
the bill sale. 

Where agency apparently covering the subject matter 
question established admitted, the principal has the burden 
proving any special limitations authority. American Hominy Co. 
and page 929, Note 70, C.J.S., Agency, 817, and notice to, 
knowledge by, the adverse party such limitations. Continental 
Supply Co. Sinclair Oil Gas Co., 109 Okl. 178, 285 471; 
926, Note 28, 929, Note 70, C.J.S., Agency, 817. 
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That Swanson was the agent the bank collect the balance 
due the note and authorized take title and possession the 
property for the bank account default payment the note, 
there can doubt. one contends otherwise. One possessed 
such actual authority also has the authority, the absence 
proof the contrary and notice defendant, order accomplish 
these important, intended and authorized results, settle the debt 
consideration the acts the debtor these respects. prin- 
cipal who clothes his agent with such express authority give 
rise the implied authority such other things are reasonably 
necessary accomplish the desired authorized result will held 
bound the agent’s acts within the scope such implied authority 
unless and until the third injured party has notice the restriction 
the agent’s authority. There being evidence that the defendant 
had any knowledge such alleged restriction the authority the 
agent, the instruction complained submitting the question agency 
the jury was favorable plaintiff than was entitled 
under the undisputed facts and law the extent the authority 
the agent, Swanson. The instruction given apparent authority was 
unnecessary and harmless the plaintiff. 

Affirmed. 


Proof Damage Necessary Hold Bank Liable 
Because Fraudulent Representations Bank 
Cashier 


When, answer inquiries addressed the bank 
apparently the suggestion customer, the cashier makes 
fraudulent misrepresentations the status customer’s 
account and the credit that had been granted, the cashier 
acting within the scope his authority. The bank, therefore, 
liable for damages arising out the fraudulent misrepresen- 
tation made its cashier while acting within the scope 
such employment. the plaintiff entitled 
recover only proof damage proximately resulting from 
the bank’s fraud. the instant case Standard Surety 
Casualty Co. New York Plantsville National Bank, 
Fed. Supp. 954, the United States District Court, Connecticut, 
held that such damage had been proved the plaintiff 
NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 
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since there was evidence connect the fraud the in- 
creased hazard the plaintiff’s position relying cashier’s 
statements. The court pointed out that the bank’s misrep- 
resentation, made gratuitously, may not stretched into 
sweeping agreement relieve the plaintiff surety company 
the entire risk which assumed for consideration. 

The finding facts and the decision the court 
follows: 

This suit the Standard Surety and Casualty Company 
New York recover damages sustained result the fraudulent 
misrepresentation the Cashier the Plantsville National Bank 
the status the account and credit the Van Dyke Construction 
Company, for whom the plaintiff had been requested write certain 
bonds. The defense rested chiefly the contention that the mis- 
representations were neither authorized the defendant Bank nor 
relied upon the plaintiff. The Statute Limitations was invoked 
neither the pleadings nor trial. 


Findings Fact. 


Standard Surety and Casualty Company New York 
corporation incorporated and under the laws the State 
New York. The Plantsville National Bank Plantsville, Connecticut, 
receivership and the Federal Deposit Insurance Corporation, 
body corporate under the laws the United States with its principal 
offices Washington, C., the receiver. 

Standard was engaged the business executing surety 
bonds and guarantees. the time the transaction giving rise 
this cause action The Van Dyke Construction Company (herein- 
after referred Van Dyke) was corporation organized and 
existing under the laws the State New Jersey, and was engaged 

Prior November 1938, Van Dyke requested Standard 
execute surety certain bonds, guaranteeing, among other things, 
the performance certain construction contracts and the payment 
bills for labor and materials incurred the performance those 
contracts. 

the time that Van Dyke made application for those bonds 
delivered Standard statement purporting set forth the 
assets, liabilities and standing Van Dyke, which indicated 
that had deposit with the Plantsville National Bank cash 
balance $53,455.60. 

the same time Van Dyke delivered Standard letter 
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the stationery the Plantsville Bank signed “E. Sullivan, 
Cashier,” and dated August 23, 1938 which stated that Van Dyke 
balance that date $53,455.60, and had been granted 
credit line the amount $150,000 said bank. Sullivan 
was that date cashier the Plantsville Bank and the signature 
the letter genuine. 

Sullivan was stockholder the Van Dyke Construc- 
tion Company, owning 530 preferred shares out 600 authorized. 
His ownership common stock, any, unknown. 

November 1938, Standard sent letter addressed 
the Plantsville National Bank requesting confirmation the 
$53,455 balance, and stating that had been asked execute cer- 
tain contract bonds. Receiving reply this letter, Standard 
renewed its request letter addressed the Plantsville National 
Bank November 15, 1938. 

reply the second letter, Standard received telegram 
confirming the balance, stating that letter would follow, and signed 
National Bank.” ‘The telegram was sent November 
16, 1938 from Plantsville, Conn. 

Subsequently, Standard received letter the stationery 
the Plantsville Bank dated November 17, 1938, signed “M. Ensle, 
Asst. Cashier,” and stating that Van Dyke had carried “substantial 
account” for “the past two months,” maintaining balance approxi- 
mately $53,455. 

10. Said signature the letter November 17, 1938, was 
fact forgery and was affixed thereto Sullivan. 

11. Under date December 23, 1938, Standard executed for 
Van Dyke performance bond the sum $115,644 the Borough 
Seaside Park, New Jersey. 

12. Under date January 24, 1939, Standard executed for 
Van Dyke performance bond the sum $85,500 the Board 
Selectmen, Town Claremont, New Hampshire. 

13. determining execute these bonds, the officers Stand- 
ard relied primarily the letters and telegram containing statements 
the deposit, but also considered Dun Bradstreet reports, 
statements Van Dyke financial standing included the 
application for the bonds, and certain experience statements submitted 
Standard one John Ostheimer, broker. 

Van Dyke Construction Company was not incorporated 
until September 1938, and Standard’s officers were aware that 
fact when executed the bonds above. 

15. John Ostheimer told Standard’s officers that group 
men were forming construction The assistant manager 
Standard’s Fidelity and Surety department, Howard Riley, who 
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was the committee which approved the indemnity contract bond, 
did not know that unincorporated company could not open 
corporate bank account and made attempt ascertain whether 
could. 

16. Riley noted that the letter November 17, 1938, the 
statement was made that Van Dyke had carried substantial account 
with the Plantsville Bank for the past two months, and that the Bank’s 
letter August 23, 1938, confirmed balance substantially 
the same 

knew the time the bonds referred above were 
executed that according the 1938 edition Rand McNally’s 
Bankers’ Guide the capital and unimpaired surplus the Plantsville 
Bank amounted $58,000, that the amount credit which national 
bank could lawfully extend single customer was one-tenth its 
unimpaired capital and surplus, and that national bank could get 
another bank write amount excess that authorized, and 
believed and relied the statement that Van Dyke had been granted 
credit line $150,000 the Plantsville Bank. 

18. Nothing the documents examined Mr. Riley aroused 
suspicion his part, since relied the statement purportedly 
signed National Bank. 

19. The Van Dyke Construction Company never fact 
deposit $53,455.60 any amount the Plantsville Bank, 
and had never been granted credit line $150,000 said Bank. 

20. Dyke thereafter defaulted the performance the 
construction contracts with the Borough Seaside Park and the 
Town Claremont, and failed pay certain obligations for work, 
labor, services and materials. 

21. Standard, accordance with its bond, took over the con- 
tract not earlier than June, 1939, and completed the performance 
the contract with the Borough Seaside Park and satisfied the claims 
that municipality for damages for failure Van Dyke complete 
its contract, and paid certain obligations incurred Van Dyke. 
Standard did not perform any the physical work completion, 
but let contract therefor first the Titan Construction Corpora- 
tion, which defaulted, and then the Thomas Proctor Company, 
Inc. 

22. Standard’s net loss incurred connection with the com- 
pletion the Seaside contract was which $6,827.41 
was account its lawyers’ fees. 

23. Standard accordance with its bond, completed the per- 
formance the contract with the Town Claremont, satisfied the 
claim that municipality for damages for failure Van Dyke 
complete its contract, and paid certain obligations incurred Van 
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Dyke. Standard did not perform any the physical work com- 
pletion, but let contract therefor Kuchar Brothers, Inc. 

24. Standard’s net loss incurred connection with the com- 
pletion the Claremont contract was which $1,882.45 
was account its lawyers’ fees. 

25. Contemporaneously with the execution the performance 
bonds Standard, Van Dyke executed indemnity agreement 
indemnify Standard against any and all loss, liability, costs, damages, 
attorneys’ fees, and expenses whatever kind nature sustained 
consequence executing these bonds. 


Conclusions Law and Opinion. 


The defendant liable for damages arising out any 
fraudulent misrepresentation made its cashier while acting within 
the scope his employment. 

There can little question this conclusion. Barnes 
Century Savings Bank, 165 141, 144 N.W. 367; Rutherford 
Rideout Bank, Cal. 479, P.2d 978, 117 A.L.R. 383; 
Gleason Seaboard Air Line Ry. Co., 278 U.S. 349, S.Ct. 161, 
L.Ed. 415; Am.Juris, Sec. 227, 232; Zollman, Banks and Bank- 
ing, Perm.Ed., Sec. 2302; Mechem Agency, 2dEd., 1914, Sec. 
Restatement the Law Agency, Sec. 258. The rule applies 
statements made cashier within the apparent scope his 
employment, Rutherford Rideout Bank, supra; Gosharn People’s 
National Bank, Ind.App. 428, N.E. 185, 102 Am.St.Rep. 248; 
Amer. Juris. Sec. 282; Zollman, Sec. 2418; Mechem, Sec. 1989; 
Restatement, Secs. 261, 262. 

When, answer inquiries addressed the bank apparently 
the suggestion customer, the cashier makes fraudulent mis- 
representations the status customer’s account and the credit 
that had been granted, the cashier acting within the scope his 
authority. 

This the general rule, Hindman First National Bank, Cir., 
112 L.R.A. 108, which applies even when the misrepresenta- 
tion was made for the personal benefit the cashier and without the 
knowledge the defendant. Gleason Seaboard Airline Ry. Co., 
supra. See also Schott Bank Elmore County, Ohio App. 67, 
N.E.2d 996, and People’s State Bank Hill, 210 Ky. 222, 275 
S.W. 694. 

The many duties which the cashier national bank 
perform are not exhaustively specified law. has greater 
inherent power than any other bank officer. Michie, Banks and 
Banking, Perm.Ed., Sec. 8a. 
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“There are certain functions which long and universal usage 
have come recognized belonging the office cashier. They 
are declared inherent the office position matter law, 
and, unless restricted enlarged, they, and they only, can per- 
formed him virtue his appointment.” Commercial 
Bank, 174 N.Y. 181, 185, N.E. 727, L.R.A. Am.St. 
Rep. 564. Cf. Zollman, Sec. 2411. 

The practice cashiers making statements customer’s 
account third persons referred them for credit purposes the 
customer well established that has become function belonging 
the office cashier. Statements that nature would seem 
within the actual implied authority the cashier. But not, 
least they are within the apparent scope his employment. 

“Banks hold out their cashiers the public having authority 
act according the general usage, practice, and course business 
the bank, and his acts within the scope such usage, practice, 
and course business will bind the bank favor third persons 
who possess other knowledge.” Zollman, Sec. 2414. The numerous 
cases which hold that cashier acts outside the scope his employ- 
ment giving investment advice making representations 
the general financial standing customer third person (Cf. First 
Nat. Bank Manistee Marshall Bank, Cir., 725; 
Citizens Trust Savings Bank Falligan, Cir., F.2d 481; Tay- 
lor Commercial Bank, supra; Martin Gotham National Bank, 
248 N.Y. 313, 162 N.E. 91), are not applicable the facts found 
here. For here the misrepresentation related the alleged account 
customer and the state his credit with the bank. 

such case, the principles the law agency and due 
regard for the principles good business practice require that the 
bank should holden for its cashier’s fraud, all other elements 
the cause action are proved. 


The plaintiff was entitled rely the representations made 
the defendant’s cashier. 

sure, there were certain apparent inconsistencies between 
the misrepresentations and other data known the plaintiff. How 
could Van Dyke have account the Bank two months before 
its known date incorporation? But Riley, the agent, 


did not know, that unincorporated company could not open 


corporate bank this other respects relied let- 
ters from the cashier national bank. was not required 
use ordinary care protect himself from being unless 
the same access the information the person making the 
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statement. Ford Dubiskie Co., 105 Conn. 572, 186 
560; Gallon Burns, Conn. 39, 101 504. Manifestly, had 
such access this case, and may noted that there was nothing 
put the plaintiff its agents notice that Sullivan, the cashier, 
had any personal interest Van Dyke. 


The plaintiff entitled recover only proof damage 
proximately resulting from the Bank’s fraud and such damage 
has been proved. 

This principle illustrated the following cases: Boatmen’s 
National Co. Elkins Co., Cir., F.2d 214; Rachlin 
Libby-Owens-Ford Glass Co., Cir., 597; Morrell Wiley, 
119 Conn. 578, 178 121. 

Here plain enough that least one proximate cause 
plaintiff’s loss was Van Dyke’s failure. But the proofs leave the 
cause Dyke’s failure completely veiled mystery. Even with 
the finding that Van Dyke resorted fraud which induced the plaintiff 
its bond and with the conclusion that the Bank because 
Sullivan’s machinations must deemed party that fraud, 
does not necessarily follow that there was causal relation between 
the fraud and the plaintiff’s loss. For aught that appears the loss 
for which plaintiff now seeks recovery may have been solely caused 
unexpected losses accruing the honest performance the con- 
tracts underwritten the plaintiff other projects undertaken 
Vian Dyke. 

The situation comes this. the misrepresentations the 
plaintiff was induced assume position liability November, 
somewhat greater hazard obviously, than would have attached 
its position that time Van Dyke fact had had cash deposit 
$53,000 and enjoyed substantial line credit, represented. 
Thus through the fraud the plaintiff’s position, upon its execution 
the bonds, was some extent weaker than had bargained for. 
But there utterly evidence connect the fraud, indeed the 
increased hazard the plaintiff’s position, with the pay- 
ments made the following June thereafter complete the 
contracts which the plaintiff, under its bond, was obligated pay and 
did pay. 

Even Van Dyke had had cash and credit November does 
not follow, and neither the Bank nor its agent ever represented, that 
the cash and credit would available some seven months later for 
the plaintiff’s indemnification. The Bank’s misrepresentation, made 
gratuitously, may not stretched into sweeping agreement re- 
lieve the plaintiff the entire risk which assumed for con- 
sideration. 

The defendants are entitled judgment with costs. 
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Funds Corporate Depositor Set Aside Bank 
Preferred Stock Retirement. Fund 
Did Not Constitute Trust Funds 


Where depositor directed bank set aside $28,000 from 
its depositor’s general funds and keep them account 
designated “Special Preferred Stock Retirement Fund 
Account,” but the resolution covering withdrawals from the 
bank refers the designation the account, placing 
limitation whatever the right withdrawal, was held 
that the funds set aside did not constitute trust funds and 
consequently judgment creditor corporate depositor could 
maintain statutory action brought aid attachment 
against the bank. was decided the case Lewis 
Chase National Bank City New York, Supreme Court, 
Supp. (2d) 79. 

The court pointed out, the instant case, that the 
amounts set aside “shall applied the corporation 
from time time its discretion within period one year 
after such amount set apart, purchase shares 
Preferred Stock the open market prices not excess 
the redemption price shares are purchasable such 
price prices, shall applied the redemption such 
shares.” defendant was obligated use was directed 
use such fund for the purchase the preferred stock 
redeem same, the situation might different. 

The opinion the court stated follows: 


Motion for summary judgment under Rule 113 the Rules 
Civil Practice granted. This statutory action brought 
aid attachment. Plaintiff Lewis instituted action which 
obtained attachment against Aireon Manufacturing Corpora- 
tion. The attachment was served upon The Chase National Bank 
the City New York, which the defendant this action. That 
Bank had its possession sum the amount the de- 
mand plaintiff Lewis indicated the attachment. The bank 
has refused turn over this sum the plaintiff sheriff, the ground 
that being held special account for special purpose and 
constitutes trust funds. the amount deposited trust fund 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 
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plaintiffs cannot recover. the other hand the relationship 
between defendant and its depositor that debtor and creditor 
plaintiffs recover. The nature this relationship appears 
question law. Defendant urges that this question law 
cannot determined until the court apprised all the facts. 
However the facts submitted the question law capable 
determination the decision should not withheld because claim 
other facts, not disclosed, which might result different deter- 
mination. there are other facts claimed which defendant 
has knowledge defendant should disclose them this motion. Rule 
113 the Rules Civil Practice casts the defendant the burden 
showing affidavit other proof “such facts may deemed 
sufficient entitle him defend.” McAnsh Blauner, 222 
App. Div. 226 N.Y.S. 379, affirmed 248 N.Y. 587, 162 N.E. 
515; Smith McCullaugh, 234 App.Div. 490, 494, 255 N.Y.S. 497, 
500, 501. Unless the facts set forth the submitted affidavits 
present issue fact, the matter must disposed question 
law. 


The service the warrant and the existence the fund sought 
attached are not disputed. The facts from which the nature 
the fund could determined are before the court the depositor’s 
resolution creating the fund; the provisions the depositor’s articles 
incorporation with reference the setting aside the fund; the 
letters the depositor the defendant with reference the fund and 
partial transcript the testimony defendant’s officer given 
examination under Section 919 the Civil Practice Act. From the 
matters therein disclosed, none which are dispute, there 
issue fact and there results only question law which will 
determined. depositor’s letter June 30, 1945, directed the 
defendant set aside $23,000 from its depositor’s general funds 
and keep them account designated “Special Preferred Stock 
Retirement Fund Account.” amount was set accord with 
the provisions the depositor’s preferred stock issues. The resolution 
covering withdrawals from the bank refers the designation the 
account but places limitation whatever the right withdrawal. 
The articles incorporation the depositor corporation indicate 
(Art. 5-d) that the corporation may redeem its preferred stock and 
under subdivisions the same article obligation imposed the 
corporation set aside 10% its profits and deposit same 
account bearing the designation that maintained with defendant. 
The amounts set aside “shall applied the corporation from 
time time its discretion within period one year after such 
amount set apart, purchase shares Preferred Stock the 
open market prices not excess the redemption price (elsewhere 
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provided) shares are purchasable such price prices, shall 
applied the redemption such shares. Funds set aside 
corporation not constitute trust funds for the reason that the 
defendant has made engagement pay such funds anyone. 
defendant was obligated use was directed use such fund for 
the purchase the preferred stock redeem same, the situation 
might different. Noyes First National Bank New York, 180 
App.Div. 162, 167 N.Y.S. 288, affirmed 224 N.Y. 542, 120 N.E. 
870; Staten Island Cricket Basketball Club Farmers’ Loan Trust 
Co., App.Div. 321, N.Y.S. 460; Nacional Financiera, S.A. 
Speyer, 261 App.Div. 599, N.Y.S. 865. For the reasons above 
assigned the motion for judgment granted and judgment directed 
for the relief sought the complaint. Settle order. 


Bank Liable for Breach Implied Agreement Pay 
Money Depositors 


Where savings bank failed follow the directions 
the withdrawal slip signed depositors, and when later 
depositors demanded the return their money was held 
that bank became liable matter law for the breach 
the implied agreement arising out the deposit the money. 
This was decided the Supreme Court Errors Con- 
necticut, Atl. Rep. (2d) 925, the case Boardman 
Connecticut Savings Bank. 

this case the joint depositors savings bank signed 
withdrawal slip for $75 the form receipt which 
they alone could get the money. The withdrawal slip, dated 
January 1944 (Sunday) and payable cash was given 
one Brown with the bankbook that could get the 
money promptly the next day. January 10, Brown 
presented the bankbook and the slip, altered him read 
$5,000, the savings bank and asked for cash. was decided 
that cash could not paid but that check payable the 
order one the depositors could issued. The paying 
teller without consulting depositors altered the withdrawal 
slip make order writing thereon “Pay the order 
Brown,” placed check mark opposite the word 


NOTE—For similar decisions see B.L.J. Digest (Fifth Edition) 390. 
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“check” initialed the slip and stamped the date, January 10, 
1944, above the date placed thereon depositor. Brown 
was then required indorse the withdrawal slip. The paying 
teller then gave Brown check drawn the First National 
Bank New Haven, payable the order depositor 
the amount $5,000 and signed the paying teller. Brown 
then deposited the check with its forged indorsement his 
account the Second National Bank New Haven. 

was held that since bank failed follow directions 
withdrawal slip depositors, became liable matter 
law for breach implied agreement pay money 
depositors someone duly authorized them and for 
damages for payment check which bore forged indorsement 
one depositors. 

The opinion the court follows: 


The plaintiffs had verdict against the defendant savings bank 
based altered withdrawal slip and forged indorsement. The 
plaintiffs and that defendant have appealed. codefendant, the 
First National Bank, which had verdict, has filed bill excep- 
tions. This situation has resulted very complicated record. The 
appeal the defendant savings bank will considered first 
attempt simplify the issues. 

The plaintiffs, Mary Boardman, ninety-three years age, 
and her daughter, Dr. Irene Boardman Kathan, hereinafter re- 
ferred Dr. Boardman, offered evidence prove and claimed 
have proved the following facts: January 1944, the plaintiffs 
had joint savings account the Connecticut Savings Bank. 
that day Dr. Boardman and all the members her family were 
ill and there was one care for her mother. Arrangements were 
made have the latter taken the Brown convalescent home, and 
Roy Brown, the proprietor, came get her late that afternoon. 
The plaintiffs agreed with Brown that Mrs. Boardman should pay 
$75 per month advance, the plaintiffs decided use the money 
their joint account pay this sum. 

Dr. Boardman started make out withdrawal slip send 
the bank with the bankbook but was persuaded Brown make 
out another given him with the bankbook that could 
get the money promptly the next day. Both plaintiffs signed the 
slip, which was made out for $75 with check mark opposite the 
word “Cash.” January 10, Brown presented the bankbook and 
the slip, altered him read $5000, the savings bank and asked 
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for cash. The paying teller verified the plaintiffs’ signatures and 
conferred with the chief teller. was decided that cash could not 
paid but that check payable the order Dr. Boardman 
could issued. The slip was the form receipt used when 
the depositor personally presented the bankbook, rather than order 
permitting another draw money. The paying teller altered the 
withdrawal slip make order writing thereon “Pay the 
order Brown,” placed check mark opposite the word 
“Check,” initialed the slip and stamped the date, January 10, 1944, 
above the date placed thereon Dr. Boardman. Brown was then 
required indorse the withdrawal slip. time before the check 
was given Brown was either plaintiff consulted. The paying teller 
then gave Brown check drawn the First National Bank New 
Haven, payable the order Dr. Boardman the amount $5000 
and signed the paying teller. The transaction was entered the 
plaintiffs’ ledger card. 


January 11, Boardman was still sick bed. that 
day Brown visited her her room and she, his request, signed 
her mother’s ration books, accepted receipt for the first month’s 
board and signed her name Brown’s receipt book, which contained 
nothing but white pages. Brown attached the $5000 check with mend- 
ing tape the back the page the receipt book which Dr. Board- 
man had signed and traced her signature the check. then 
deposited the check with its forged indorsement his account 
the Second National Bank New Haven and left for California. 
returned about month later and was convicted larceny. Dr. 
Boardman discovered the fraud when she went the bank get the 
money pay the second month’s board February 10, 1944. 
Neither plaintiff ever had possession the check for $5000. The 
withdrawal slip had been subjected chemical process result 
which there was yellowing under the words “five thousand” and 
slight “feathering” the writing over that space which was not, 
however, discernible the naked eye. February 10, 1944, 
very distinct letter “S” appeared the withdrawal slip under the 
word “five” where had not been completely eradicated. 


There was dispute about the dates and order events. The 
claims proof the defendants emphasized the large. amount 
business done the savings bank, and was their claim that Brown 
attached the check the receipt book such way that Dr. Board- 
man actually indorsed the check with her genuine signature when 
she thought she was signing blank receipt. They claimed any 
event that Dr. Boardman was negligent giving Brown the with- 
drawal slip and bankbook and writing her signature the receipt 
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book and that that negligence was proximate cause the plaintiffs’ 
loss. 

answer interrogatories, the jury found that the indorsement 
the back the check for $5000 was not written Dr. Boardman 
and that neither plaintiff had the check her possession before 
January 12, 1944 (the date its deposit the Second National 
Bank). 

The finding not subject correction any respect material 
the issues appeal. case was pleaded and tried the 
erroneous assumption all parties that there was exculpatory 
clause the by-laws the savings bank protecting the latter against 
forged indorsements and stolen bankbooks. The plaintiffs alleged 
negligence the part the savings bank because this erroneous 
assumption. ‘This unnecessarily complicated the issue. the plain- 
tiffs had allege they did, was their deposit, their demand for its 
payment and the refusal the bank. See Chase Waterbury Savings 
Bank, Conn. 295, 300, 37, L.R.A. 329, Ann.Cas. 96; 
Eaves People’s Savings Bank, Conn. 229, Am. Dec. 59. 

group the assignments error relate the disallowance 
amendment offered the savings bank broadening its claim 
that the plaintiffs were guilty contributory negligence and the 
charge and refusal charge with reference this defense. Under 
the admitted facts, neither negligence nor contributory negligence 
had any place the case. The plaintiffs signed slip the form 
receipt which they alone could get the money, dated January 
1944 (Sunday), and payable cash. The teller, without consulting 
them, changed withdrawal order payable Brown check 
and changed the date January (Monday). bank failed 
follow the directions the slip signed the plaintiffs, and when 
later the plaintiffs demanded the return their money became 
liable matter law for the breach the implied agreement 
arising out the deposit the money. This was repay 
the plaintiffs some one duly authorized receive it. 
Eaves People’s Savings Bank, supra; Ladd Androscoggin County 
Savings Bank, Me. 520, 524, 1016. This conclusion also 
dispenses with the necessity considering the assignments error 
directed the charge and omissions charge with reference the 
indorsement the $5000 check. 


The remaining assignments error are without merit. They 
relate for the most part claimed overemphasis or, the other hand, 
failure apply the law the facts. Furthermore, not all them 
are based objections the charge made accordance with Practice 
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Book, 156. While the charge may subject criticism both 
grounds, no. reversible error has been found. 

The case was thoroughly tried for over week and would serve 
useful purpose review the evidence detail. the trial court 
stated its memorandum the motions set aside the verdict: 
“As trier the facts the jury could reasonably have reached the 
verdict that There was error the refusal the trial 
court set aside the verdict. 

This conclusion, course, makes unnecessary discuss the 
bill exceptions the national bank. plaintiffs stated 
argument that error was found the appeal the savings 
bank they did not press their appeal. have found, their 
appeal effect withdrawn. See Carlino City Meriden, 132 
Conn, 394, 396, A.2d 823. 


There error the appeal the Connecticut Savings 
Bank. The appeal the plaintiffs has been withdrawn. 
this opinion the other Judges concurred. 


BANKING DECISIONS 


this department are published each month all the important deci- 


sions the Federal and State Courts involving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Consent Indorser Release Principal Debtor 


Howard National Bank Trust Co. Newman, Supreme Court Vermont, 
Atl. Rep. (2d) 896 


The consent indorser, whether considered express 
implied, the release the principal debtor not equivalent 
express reservation rights within the meaning the Negotiable 
Instruments Act that person secondarily liable the instrument 
discharged release the principal debtor, unless the holder’s 
right recourse against the party secondarily liable expressly 
reserved. 

this case there was evidence that the indorser consented the 
taking quitclaim deed with the understanding would release 
principal debtor from liability. The indorser that time said 
could sell the farm for enough pay the balance the note. 
agent for the bank procured the quitclaim deed from the principal 
debtor with release him from any further liability the note. 
The indorser tried himself and through real estate dealer sell the 
farm but without success. The bank finally sold the real estate and 
credited the purchase price the note and then brought this suit 
for the balance due. was held that whether indorser his con- 
sent the release principal debtor and the taking deed 
mortgaged farm made binding contract with payee remain liable 
note was for the jury. 


Appeal from Chittenden County Court; Cushing, Presiding Judge. 

Action the Howard National Bank Trust Company against 
Abe Newman recover the balance due note. Judgment for 
defendant, and plaintiff appeals. 

Reversed and cause remanded. 

Before, Moulton, J., and Sherburne, Buttles, Sturtevant 
Jeffords, JJ. 

Black Wilson and Macomber, Jr., both Burlington, for 
plaintiff. 


NOTE—For similar decisions see Digest \(Fifth Edition) 1209. 
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Joseph Wool, Burlington, and Pearley Feen, both Burlington, 
for defendant. 


JEFFORDS, July, 1942, the defendant came the plaintiff, 
hereinafter called the Bank, request the Bank make loan Har- 
ley Fay Rochester. appeared that Fay owed Newman about $1,000 
and wished purchase certain chattels. The purpose the loan was 
take care Fay’s debt Newman and provide funds for the purchase 
the chattels. 

After certain steps had been taken the loan was made and note 
given the Bank Fay. The note was secured mortgage cer- 
tain real estate owned Fay, chattel mortgage cattle owned 
him, endorsement Newman and assignment milk 
checks Fay. 

Shortly after the loan became due Fay became delinquent his 
payments the note and the Bank notified Newman this default. 
The Bank suggested Newman that the chattel mortgage fore- 
closed. Newman agreed this and foreclosure was had, the net 
amount realized being credited the note. 

Some time later official the Bank called Newman the tele- 
phone and made demand for the balance due the note. Newman 
requested the Bank foreclose the real estate mortgage that 
could get deficiency judgment against Fay. The bank official told 
Newman that judgment against Fay would value because 
Fay had stated that would through bankruptcy suit were 
brought against him. Newman was asked would permit the Bank 
take quitclaim deed from Fay releasing him order that the 
real estate might sold and the amount realized applied the note. 
Newman asked for time think over. 

short time later the same official again called Newman. first 
Newman objected the taking the deed. was again explained 
him that deficiency judgment would value because Fay had 
nothing and would through bankruptcy sued. Newman then con- 
sented the taking quitclaim deed “with the understanding 
would release Fay from liability.” Newman that time said could 
sell the farm for enough pay the balance that note. 

agent for the Bank procured the quitclaim deed from Fay with 
Fay from any further liability the note. Newman tried 
himself and through real estate dealer sell the farm but without 
success. The Bank finally sold the real estate and credited the pur- 
chase price the note and then brought this suit for the balance due. 

Before suit was brought the Bank made several demands Newman 
for payment. One his answers was that “he would pay the note” but 
could not that time. another time said “it was not con- 
venient for him pay the balance right then but that thought 
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had prospect for the place and would like little time.” asked for 
further time. 

the close all the evidence the defendant moved for di- 
rected verdict the grounds, substance, that the maker the note 
having been discharged the Bank, the defendant being secondarily 
liable the note was thereby discharged; that the undisputed 
evidence the Bank released the principal debtor the note without 
expressly reserving the right recourse against the defendant thus re- 
leasing the latter from any liability the note and that any 
claim new promise after the release, the same not supported 
any legal consideration. The motion was granted with exceptions 
the plaintiff. 

7260 120 the Uniform Negotiable Instruments Act, 
hereinafter called the Act), provided that person secondarily 
liable the instrument discharged: 


“V. release the principal debtor, unless the holder’s right 
recourse against the party secondarily liable expressly reserved.” 


should noted the outset that while the defendant support 
the ruling below relies both the above sections, each the 
parties oral argument and their briefs discuss only subsection 

The plaintiff advances three reasons for saying that the defendant 
was not discharged under subsection this case; one being that 
here was express consent Newman the release the principal 
debtor and that such consent equivalent express reservation 
the right recourse. support this contention relies Na- 
tional Bank Crosse Funke, 215 Wis. 541, 546, 255 N.W. 147, 
A.L.R. 365 and First National Bank Hanover Delone 254 Pa. 409, 
1042. 

The latter case had with subsection P.L. 7260 which sets 
forth one the grounds for the discharge person secondarily liable 
follows: “By any agreement binding upon the holder extend the 
time payment, postpone the holder’s right enforce the in- 
strument, unless made with the assent the party secondarily liable, 
unless the right recourse against such party expressly reserved.” 

the Delone case [254 Pa. 409, 1047], was held that there 
was evidence prove express reservation right recourse from 
certain uncontradicted testimony. stated the course the 
opinion “That courts should not overly particular the precise 
phraseology such reservation, long may reasonably con- 
strued complying with the requirements the act, which merely an- 
nounce well-established rule.” 

the Funke case [215 Wis. 541, 546, 255 N.W. 149] the holder 
notes signed agreement composition with the creditors the prin- 
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cipal debtor liable notes which were indorsed the defendants. 
was held that the composition agreement released the debtor and the 
indorsers who, might appear, had impliedly consented the release 
the debtor signing the agreement. The basis for the holding ap- 
pears the following paragraph the opinion: “Upon the language 
subdivision (5) itself and view the insertion assent exempting 
from discharge subdivision (6), and its noninsertion subdivison 
(5), consider that must held that subdivision (5) covers the 
instant situation and that the defendants are discharged because the 
bank did not expressly reserve recourse against them when signed 
the composition agreement.” 

The court the course the opinion refers Phenix Nat. Bank 
New York Hanlon, 183 Mo. App. 243, 166 S.W. 830, and the char- 
acterization its result regrettable Brannon’s Negotiable Instru- 
ment Law. the Phenix case was held that indorser who had 
written the note question his consent the release the maker 
was discharged from liability the ground that the consent was not 
express reservation the right recourse required subsection 
discussing the Phenix case and what said regard the result 
Brannon the court the Funke case says: “It would seem that 
holder note might effectively ‘expressly reserve’ his right re- 
course procuring indorser expressly consent the principal 
obligor’s release any other method, and that the ‘regrettable result’ 
the decision the case last cited might have been avoided upon this 
ground.” 

This statement the opinion the basis for the present plaintiff’s 
reliance the case. 

Assuming but not deciding that Newman expressly consented the 
release Fay, not believe that such consent can reasonably 
construed complying with the requirements subsection 
the common law there well-recognized distinction between re- 
lease maker the holder note where the holder’s rights against 
indorser are expressly reserved and release consented the 
indorser. the former case the maker still liable the indorser 
for whatever sum the latter may called upon pay make the 
amount remaining due. But the indorser consented the release 
was barred any right recourse. Arlington Nat. Bank Ben- 
nett, 214 Mass. 352, 101 N.E. 982. See also Morse Huntington, 
Vt. 488, 494 seq. presumed that the framers the Act had 
this distinction mind when they drafted subsection should 
reasonably follow, view this distinction, that they did not intend 
that consent release whether express implied should equivalent 
express reservation rights. 

the Funke case, supra, held that the common law rule that 
consent the surety the release the principal leaves the surety 


THE BANKING LAW JOURNAL 635 


bound has been modified the Act. would seem inconsistent 
hold that indorser not bound under subsection impliedly 
consents the release but bound expressly consents thereto. 

Moreover, the language subsection entirely inappropriate 
describe consent the part the indorser. apparent that 
this section applies only agreements between the holder note 
and the maker which the indorser not party for his consent not 
needed and not that class cases, under the common law, which 
must made party for his consent. Arlington Nat. Bank Ben- 
nett, supra. 

Finally the statement the Funke case relied upon the present 
plaintiff was dictum. are accord with the basis for the holding 
that case heretofore quoted far applies subsection 
and believe that should apply express well implied consents 

hold that the consent the defendant, whether considered 
express implied, the release the principal debtor was not 
equivalent express reservation rights within the meaning 
P.L. 7260, subsection and consequently his consent did not under 
this subsection continue his liability the note. National Bank 
Crosse Funke, supra; Phenix Nat. Bank New York Hanlon, 
supra. (For the entire criticism this latter case see Brannon’s 
Negotiable Instrument Law, 6th Ed., 995.) See also Diamond Nat. 
Bank Peck, Pa.Dist. Co. 632 and Newman Ryman, La.App., 
181 So. 216, case having with subsection III P.L. 7260. 

The other ground relied the plaintiff support its contention 
that the defendant liable his indorsement are based mainly, 
not wholly, the holdings and statements Arlington Nat. Bank 
Bennett al., supra. this case there was evidence tending show 
that the defendants who were indorsers note requested the plaintiff, 
holder the note, accept settlement with the maker releasing the 
latter and apply the amount received partial payment the note. 
There was judgment the lower court for the plaintiff with exceptions 
the defendants which were overruled appeal. the course the 
opinion common law rules are recited the effect that the release 
holder negotiable paper the maker releases the indorser unless the 
latter consents the release unless the holder’s rights are expressly 
reserved the instrument. Subsection discussed and said 
that apparent from its wording that does not apply consent 
cases but only those involving reservation rights. The opinion 
continues follows [214 Mass. 352, 101 N.E. statute speaks 
express reservation the instrument. The language entirely in- 
appropriate describe consent the part the indorser, when the 
release given his request, under the second class cases. The 
statute therefore should construed not intended preclude the 
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indorser and the holder from entering into agreement which the 
indorser’s liability should continue unimpaired.” The concluding 
language the opinion the effect that the defendant’s liability 
depended their assent the acceptance the compromise with 
the principal debtor and release the maker. 

The plaintiff says, substance, that the above case authority for 
holding that consent indorser casus omissus making ap- 


plicable P.L. 7331 196 the Act) which provides that, “In any 


case not provided for this chaper the rules law and equity including 
the law merchant shall govern.” also claims that the case authority 
for holding that agreement supported consideration between 
the holder and the indorser whereby the latter agrees remain liable 
after release the maker binding notwithstanding the provisions 
P.L. 7260. 

true that many cases and the text books statements may 
found indicating that under the common law mere consent 
indorser release the maker retains the liability the former. 
Such statement appears the Arlington Bank case and some our 
own cases. See Morse Huntington, Vt. 488, 494, and Smith Day, 
Vt. 656, 662. assume this the common law rule 
are the opinion that has been changed modified the Act 
that does not apply cases coming within subsections III and 
P.L. 7260 and consequently cannot construed casus omissus 
therefrom. The cases cited support our previous holding the 
effect that consent release not equivalent express reserva- 
tion right are full authority for our present holding. See also Am. 
Jur. pages 454, 455, 806. rely particularly the fact that 
subsection P.L. 7260 consent party secondarily liable 
extension time will prevent his discharge while there correspond- 
ing phrase subsection See Funke case this point. can 
said that the Arlington Bank case contrary this holding, suffi- 
cient say that are not inclined follow it. 

Although from some statements appearing the Arlington Bank 
opinion might claimed that the case was disposed the theory 
that mere consent indorser retained his liability because the com- 
mon law rule had not been changed subsectionV, not believe 
that this the necessary construction given that case. Taking 
the opinion whole, and the facts and circumstances upon which 
based, seems that reasonable construction given the 
opinion that based the proposition that there was evidence 
show that the indorsers had entered into agreement with the holder 
for consideration satisfactory them remain liable after the release 
was given. Apparently this the interpretation given the case the 
editors American Jurisprudence for said AmJur. page 
455 discussing subsection that, “It seems clear that the statute 
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should not construed intended preclude the indorser and the 
holder from entering into agreement which the indorser’s liability 
should continue unimpaired.” The authority for this statement given 
“Annotation A.L.R. 369” and appears without question that 
among the cases the annotation the Arlington Bank case the one 
used the basis for the above statement American Jurisprudence. 

Although, before noted, from statements the Arlington Bank 
case respect consent indorser might appear that mere con- 
sent his part the release continued his liability under the common 
law significant that the only two cases from that jurisdiction bear- 
ing this point and cited its support are Gloucester Bank Worces- 
ter, Pick. 528 and Reed Tarbell, Metc. 93. each these 
cases was recognized that both consideration for the indorser’s agree- 
ment remain liable and his intention remain must appear or- 
der for his liability continue after release the maker. both 
these cases Bruen Marquand, Johns. relied upon. this latter 
case clear was considered that order for the indorser continue 
liable after release must appear that intended his consent 
remain liable. 

the Arlington Bank case clear from the facts that the in- 
dorsers intended remain liable the note and there was apparently 
consideration for their promise. Their liability would reduced 
the application the amount received settlement the note and 
their request for the acceptance the settlement and the giving 
the release was granted. Thus valid binding contract remain liable 
appears have been established. seems reasonable conclude from 
the language the opinion heretofore quoted that this was the basis 
for the decision. 

Assuming this so, follow that case and hold that valid 
and binding agreement the part indorser remain liable 
treated casus omissus both subsection III and subsection 
P.L. 7260. 

further support our holding see Newman Ryman, supra, 
where was held that although mere consent release would not 
continue indorser’s liability under subsection III have been 
continued agreement between the holder and the indorser. 

This brings the question whether there any reasonable 
evidence the case tending establish such agreement. Upon the 
facts which have recited, viewed, course, favorably the plain- 
tiff, think that there was. 

From the statement Newman that could sell the farm for 
enough pay the balance the note made the time consented 
the taking the deed and release Fay, together with his subse- 
quent efforts sell the property and his statements made after de- 
mands for payment him the effect that would pay the balance 


| 
| 


638 THE BANKING LAW JOURNAL 


when could conveniently so, the jury could reasonably find that 
intended remain liable after the release was given. 

benefit the promissor detriment the promisee sufficient 
consideration for contract and the former good consideration 
the latter. Jewett Son Smardon, 101 Vt. 488, 491, 144 683, and 
cases cited. The consideration necessary support the kind con- 
tract now under consideration referred Reed Tarbell, supra, 
consideration satisfactory the indorser. are the opinion 
that there was evidence the case from which the jury could 
reasonably find that the defendant received benefit for promise 
remain liable, such promise they find fact was made. Among 
the benefits would the avoidance bankruptcy Fay and the 
resulting liability pay the total balance due the note obtaining 
the opportunity sell the farm for enough satisfy such balance or, 
any event, reduce the same. The defendant would also gain time before 
being obliged pay adopting the procedure asked for the 
plaintiff. 

From what have said apparent that the lower court should 
have submitted the jury appropriate instructions the question 
whether the defendant his consent the release Fay and the 
taking the deed the farm made binding contract with the plain- 
tiff remain liable the note and that the direction verdict for 
the defendant constituted reversible error. 

are aware that some courts construng P.L. 7259 and 7260 
119 and 120 the Act) have held respect, least, the dis- 
charge negotiable instrument person secondarily liable 
the same that the methods set forth the Act are exclusive all others. 
Ann.Cas. 997 and Dunnington Bank Crewe, 144 Va. 36, 131 S.E. 
221, Contra, Industrial Trust Co. Goldman, R.I., 183 852, 112 
1818. However, P.L. 7331 must given some force and mean- 
titled come under than one the kind here presented. 

the statutory rights the parties thereto and binding them, 
question public policy being involved. C.J. 307, note 22. Conse- 
quently whether base our holding the ground casus omissus 
waiver contract the result the same. 

The plaintiff contends that even though assumed the defendant 
was discharged from liability result the release Fay, there 
evidence for the jury that his liability was subsequently revived 
his acknowledgments and promises pay. Inasmuch the case must 
reversed and sent back for new trial necessary consider 
this contention. 

support its claim the plaintiff cites several cases holding that 
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when surety who has been discharged extension time the 
principal promises pay the debt, with full knowledge the facts, 
will bound without any new consideration for his promise. But these 
cases are not here point. They illustrate exception under the 
common law the rule that promise render performance from 
which the promisor has been discharged not binding unless there 
consideration for the new promise. Williston Contracts, Rev. Ed. 
1228. 

the present case assumed for the purpose discussion 
this point that the defendant had been voluntarily and unconditionally 
released before made his new promise. This being so, the new 
promise would not merely revive the liability under the old contract 
but would create new contract under which the liability would 
changed from secondary primary. such cases clear that 
new consideration necessary. Hale Rice, 124 Mass. 292; Shepard 
cited; Am. Jur. 597; Williston, 203. debt discharged the 
voluntary act the creditor does not leave moral obligation which 
sufficient consideration for new promise. Hale Rice, supra. 
There being moral obligation involved, the new promise would 
most based past consideration which not sufficient render 
binding the promisor. Farmers Mechanics Flint, Vt. 508, 
510, Am. Dec. 351; Barlow Smith, Vt. 139, 144. 

Judgment reversed and cause remanded. 


Withdrawal Joint Tenant Does Not Affect Right 


Petition Cummings, Supreme Court, Supp. (2d) 799 


The withdrawal joint tenant his moiety less from 
joint bank account for his own use destroys the tenancy such 
withdrawals, but without affecting the right survivorship 
the balance. 

The bank account this case was originally opened incom- 
petent son and his mother. Incompetent son withdrew something 
less than his one-half share the joint bank account. was held 
‘that this withdrawal destroyed the joint ownership the entire 
deposit that extent and that all, substantially all, the moneys 
remaining the account after the son’s withdrawal, represented the 
mother’s share interest the original sum deposited, and 
which her son had present right interest except that sur- 
vivorship. Such being the case, these funds remaining deposit 
were not the property the incompetent and formed part 
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his estate until the death his mother, and are therefore not sub- 
ject claim for the payment the hospital charges which 
accrued prior that date. 


Proceeding the matter petition Gladys Cummings Com- 
mittee the Estate Arthur Casseen, incompetent person, for 
order allowance for the support the incompetent. 


Motion granted part and denied part. 

Wrenn Schmid, Brooklyn (Henry Logan, Brooklyn, coun- 
sel), for petitioner. 

Nathaniel Goldstein, Atty. Gen. (Anthony Rusin, Asst. Atty. 
Gen. counsel), for Brooklyn State Hospital, respondent. 


UGHETTA, J.—This motion for leave pay from the estate 
incompetent person the charges the Department Mental Hygiene 
for the care, maintenance and treatment the incompetent State 
hospital. Petitioner-committee, sister the incompetent, also ad- 
ministratrix the estate their deceased mother and presumably one 
the distributees her estate. 


The charges the State hospital fall into two classes: those which 
accrued prior the death the mother October 14, 1945, and 
those which are now and have been accruing since that date. claim 
for the former, totaling $3,505.16, has been presented the Depart- 
ment petitioner, administratrix the mother’s estate, and has 
been rejected her the ground that that estate only secondarily 
liable for the care the incompetent and that the claim should paid 
far possible from his own personal assets. 

His estate presently consists shares Chase Bank stock, the 
sum $1,000 received account his distributive share his 
mother’s estate, and the sum $1,175.45 representing the proceeds 
account the Seamen’s Bank for Savings. This account was orig- 
inally opened the joint names the incompetent and his mother 
June 1933, deposit $2,000, and far appears from 
the record the only withdrawals therefrom were one the incompetent 
July 1938 the sum $1,010, and two the mother October 
and July 19, 1940, each the sum $15.08. The account 
was closed March 12, 1946 the payment the balance then 
remaining deposit petitioner committee the incompetent. 
may noted that the amount interest credited the account 
not appear the record, which renders exact computation the 
share interest each tenant impossible this time. does not 
appear that during his mother’s lifetime the incompetent had any 
income was the owner any property other than said shares 
stock and his interest said bank account. 
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The statutory liability imposed the mother and her estate for 
payment for the care, treatment and maintenance the incompetent 
obligation excess any that was fixed common law, and 
the primary liability any one else may not invoked defense 
the claim the State, Sec. 24, Mental Hygiene Law; Matter 
Ruderman, 266 App.Div. 935. 893. Such claim re- 
quired satisfied out the estate the decedent before distribu- 
tive shares are ascertained and the distributive share incompe- 
tent such estate may not surcharged therewith (Matter Mc- 
Chesney, 177 Misc. 731, 745). The incompetent obli- 
gated pay for the support furnished the State out his own 
separate estate only one was existence the time the obligation 
pay accrued, and the committee would properly surchargeable 
for any payments made excess such existing estate (Matter 
Hofmann’s Estate, 261 App.Div. 556, 430). 


undisputed that the incompetent was the owner the Chase 
Bank stock when the charges were accruing; and this stock, the 
proceeds thereof, may properly used pay such charges prior 
October 14, 1945. The committee urges that the entire proceeds 
the joint bank account may likewsie used, while the Attorney 
General takes the position that none such proceeds may 
applied. 


deposit savings bank made the names two persons, 
and form paid either the survivor them, creates 
presumption joint tenancy which may overcome during their 
joint lives evidence showing contrary intention but which becomes 
conclusive the death one the other. Sec. 239, Banking Law; 
see generally Moskowitz Marrow, 251 N.Y. 380, 167 N.E. 506, 
A.L.R. 870; Matter Porianda, 256 N.Y. 423, 176 N.E. 826. How- 
ever, while joint tenancy characterized the right survivorship, 
nevertheless joint tenant, incident his tenure, may always 
terminate the joint tenancy transfer conveyance his interest. 
Joint ownership bank account does not differ from any other joint 
ownership. The inherent right each dispose his undivided 
interest unrestricted. Thus the withdrawal one moiety 
less for his own use destroys the tenancy such withdrawals, but 
without affecting the right survivorship the balance (Matter 
Suter’s Estate, 258 N.Y. 104, 179 N.E. 310), although where more 
than half withdrawn one the tenants the effect not 
destroy the joint tenancy, created, but merely permit the intro- 
duction competent evidence that such withdrawals joint 
tenancy was originally intended created (Walsh Keenan, 293 N.Y. 
N.E.2d 409). Where all substantially all the moneys are 
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withdrawn one tenant, the presumption which after the death 
the other becomes conclusive and rule substantive law any 
moneys remaining the account, continues merely presumption 
with respect the funds previously withdrawn (Matter Juedel, 280 
N.Y. 37, 671). 

Applying these principles the case bar, there here sug- 
gestion that was not the original intent actually create joint 
tenancy when the account was opened. But the incompetent, with- 
drawing something less than his one-half share thereof July 1938, 
destroyed the joint ownership the entire deposit that extent 
(Matter Suter’s Estate, supra). follows that the balance— 
approximately one-half the account (the precise amount interest 
earned and the dates which was credited not being before the 
have been withdrawn the mother during her lifetime 
with like effect; but the son, had withdrawn more, would not have 
destroyed the tenancy doing, but would merely have opened 
the door after his mother’s death competent evidence that the 
tenancy presumed created the opening the account was, 
truth, something different from the tenancy defined the presump- 
tion (Matter Poriando, supra; Walsh Keenan, supra). This leads 
the conclusion that all, substantially all, the moneys re- 
maining the account after the son’s withdrawal July rep- 
resented the mother’s share interest the original sum deposited, 
and which her son had present right interest except that 
survivorship. Such being the case, these funds remaining deposit 
were not the property the incompetent and formed part his 
estate until the death his mother, and are therefore not subject 
claim for the payment the hospital charges which accrued prior 
that date (Matter Hofmann’s Estate, supra) 

The committee will accordingly authorized sell the Chase 
Bank stock and apply the proceeds thereof account the claim 
the hospital for charges accrued prior October 14, 1945. She will 
further instructed that neither the moneys received from the estate 
the mother nor from the proceeds the joint bank account (except 
the same may, result interest credits accruals, represent 
the incompetent’s one-half share interest therein prior his 
death) are used for such purpose. She will further authorized 
pay from the funds the incompetent’s estate, from whatever source 
obtained, the charges accrued since October 14, 1945, and continue 
pay the same the rate fixed the Commissioner Mental 
Hygiene. 

Motion granted the extent indicated; all other respects denied. 

Settle order notice. 
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Note Payable Out Profits Not Usurious 


Mueller Brennan, Supreme Court, Supp. (2d) 517 


Where promissory note stated that “this loan non-interest 
bearing but lieu interest agree pay you sum equal 
one-third the profits said business,” was held the loan 
money was not made usurious terms. The note was non- 
interest bearing, and the whole transaction amounted putting 
capital into the venture with guarantee the return the 
capital, but guarantee any profit whatsoever. 


Action Romeo Mueller against George Brennan and 
Robert Carter recover balance due upon promissory note 
and recover one-third the profits investment certain 
business venture. motion for summary judgment 
against defendant Carter. 

Decision accordance with opinion. 

Maxwell Rubin, New York City, for plaintiff. 

Michael Longo, New York City, for defendant Carter. 


SHIENTAG, motion plaintiff for summary judg- 
ment against the defendant Carter. Plaintiff sues upon two causes 
action, the first, recover balance due upon promissory 
note the sum $6,000, and the second recover one-third the 
profits investment certain venture amounting $1,666.66 
upon which plaintff received $650, leaving balance $1,016.66. 
The defendant Carter pleads usury his defense the first cause 
action, and with respect the second cause action asserts that 
there were profits which plaintiff was entitled share. 

determination the sufficiency the plea usury involves 
analysis the terms the contract made between the parties. The 
understanding between the plaintiff and the defendants was embodied 
written instrument executed February 26, 1946. The defendants 
Brennan and Carter acknowledge the receipt Mueller’s check for 
$10,000 “representing loan repaid hereafter set forth.” 
The instrument continued: “This loan shall repaid June 
1946” (five months after the date the instrument). “This loan 
non interest bearing but lieu interest agree pay you 
sum equal one-third the profits said There 
was clause providing for arbitration determine the amount 
any net profit. $4,000 was paid account the principal, and the 
complaint demands $6,000, with interest after the due date June 


similar decisions see Digest (Fifth Edition) 1565. 
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1946, the first cause action. The second cause action de- 
mands $1,016.66, with interest, the share the profits 
not paid him. 

the first cause action, the plea usury not well taken. 
The note was non-interest bearing, and the whole transaction amounted 
putting $10,000 capital into the venture with guarantee the 
return the capital, but guarantee any profit whatsoever. Under 
these conditions, cannot said that there was loan money 
usurious terms. There is, however, triable issue fact with 
respect the second cause action. 

Motion granted for summary judgment the first cause action, 
and denied the second cause action. Settle order providing for 
five days’ stay execution. 


Note Signed Accommodation Maker Paid From 
Assets His Estate 


Mead Co. Supreme Court Nebraska, Rep. (2d) 393 


Where note signed accommodation maker paid from 
the assets his estate after his decease, the administrator has 
cause action against the accommodated party recover the 
amount paid. When the administrator such case refuses 
neglects bring the action, the creditors the estate ordinarily 
are entitled so. Under such circumstances they are subro- 
gated the rights the administrator. 

was decided this case that husband acted representative 
capacity for his wife procuring the materials for which the 
indebtedness was contracted. Husband did not receive value 
executing notes jointly with wife for the purpose obtaining 
materials for the construction the building wife’s land, but 
did for the purpose lending his name wife. This made 
him accommodation maker and such his estate was required 
pay the debt the party accommodated. Upon refusal the 
administrator, however, recover amount paid from accommodated 
party, the creditors his estate were entitled so. Under 
such circumstances, the creditors stand the shoes the accom- 
modation party under the equitable theory subrogation. 


Action the Mead Company, copartnership, and others against 
Zdenka Doerfler, widow Otto Doerfler, deceased, recover 
sum paid Cox Co. from the funds deceased’s estate, 
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with the executor which, Douglas Callahan, defendant widow was 
impleaded. Judgment for plaintiffs, and defendant widow appeals. 

Affirmed. 

Morrow, Lovell Bulger, Scottsbluff, for appellant. 

Neighbors Danielson, Scottsbluff, for appellees. 

Heard before Simmons, Paine, Carter, Yeager, Chappell, and 
Wenke, JJ., and Nuss, District Judge. 


CARTER, action brought The Mead Com- 
pany and other creditors the estate Otto Doerfler, deceased, 
against Zdenka Doerfler, the widow the deceased, recover the 
sum $1,293.92 paid Cox Company from the funds 
the estate. verdict for the full amount and interest was returned 
the jury and judgment entered thereon. The defendant appeals. 

This the second appearance this case this court. the 
former appeal was determined that the facts alleged the first 
cause action were not vulnerable demurrer and that plaintiffs 
under the circumstances shown were entitled maintain the action. 
Mead Co. Doerfler, 146 Neb. 21, N.W.2d 524, 158 A.L.R. 724. 
The allegations the first cause action the former appeal con- 
stitute the cause action presented the present appeal. 

The record shows that Otto Doerfler had numerous business 
transactions with Cox Company his lifetime. 1935, 
Cox Company sold residence property Zdenka Doerfler, 
which the property primarily involved this litigation. The house 
this property was removed and replaced with store building. The 
materials used the accomplishment this purpose were purchased 
Doerfler from Cox Company and charged him the 
books the company. Subsequently, additions were built onto the 
store building. The materials were purchased from Cox 
Company Doerfler, and charged him. Upon the completion 
the work, notes were executed Otto Doerfler and Zdenka 
Doerfler. After the death Otto Doerfler, Cox Company 
filed its claim the estate Otto Doerfler, deceased, for the 
amount remaining due the notes. The record discloses that 
Cox Company was paid $1,293.92 its claim from the funds 
the estate. the contention the plaintiffs that the obligation 
owing Cox Company was that Zdenka Doerfler, that 
Otto Doerfler acted her agent only, and that signed the notes 
accommodation maker. then contended that, the estate 
Otto Doerfler was required pay $1,293.92 because Doerfler’s 
liability accommodation maker, plaintiff creditors are entitled 
subrogated Doerfler’s right action against Zdenka Doerfler, 
the primary obligor. The question for determination whether Otto 
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Doerfler acted for himself purchasing the materials question 
and the signing the notes therefor, whether was acting 
the agent for Zdenka Doerfler such transactions and signed 
the notes accommodation maker only. 

The evidence shows that Doerfler handled the purchase the 
property Zdenka made repairs and constructed 
additions the building with the full knowledge and acquiescence 
Zdenka Doerfler.. operated the business, collected the rents, 
and made the payments the notes. The business was operated 
the “Thrifty Way Market.” The only bank account was carried 
the name Otto Doerfler. Zdenka Doerfler testifies that Doerfler 
fixed the amount the rentals and made collections rent, although 
she ordinarily collected the rents. rent was paid Doerfler 
Zdenka Doerfler for the use the premises. shown that Zdenka 
Doerfler participated the operation the business. The situation 
fairly well expressed reply Zdenka Doerfler inquiry 
whether she wanted Doerfler look after the rentals for her 
when she said: had have his help; didn’t understand.” 

think the foregoing evidence sufficient sustain the finding 
the jury that Doerfler was acting agent for Zdenka Doerfler 
the handling her property. The applicable rule stated 
Thomas George, 105 Neb. 44, 178 N.W. 922, 181 N.W. 646, 647, 
the following language: “The question whether the husband acts 
with authority from the wife and her agent question fact 
determined from the circumstances each particular case. Mere 
knowledge that building being constructed her husband 
upon her premises, when that fact stands alone, insufficient 
show that her husband acted her agent. Agency such 
case will not presumed from the marital relation; but the fact 
that the wife has such knowledge, the light other evidence, 
may strong corroborative value. Owing the close relationship 
existing between husband and wife, agency the husband may 
created slight circumstances. unnecessary that they enter 
into any formal contract agency, nor necessary that the wife 
expressly state her husband that she gives him authority act. 
Such agency may inferred from things said and acts done.” 
the jury determined that Doerfler acted representative 
capacity procuring the materials for which the indebtedness was 
contracted, clear that did not receive value executing the 
notes and did for the purpose lending his name Zdenka 
Doerfler. This made him accommodation maker that term 
defined section 62-129, 1943. If, here shown, the accom- 
modation maker required pay the debt the party accommodated, 
cause action recover the amount paid exists favor the 
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accommodation party against the party accommodated. The plaintiffs 
stand the shoes the accommodation party under the equitable 
theory subrogation. Nelson Webster, Neb. 332, 100 N.W. 
411, L.R.A. 513, 117 Am.St. Rep. 799; Criswell McKnight, 120 
Neb. 317, 232 N.W. 586, A.L.R. 1361; Mead Co. Doerfler, supra. 
The fact that one the parties deceased does not change the rule. 
Sec. 30-805, 1943. 

Defendant complains the instructions given the court. The 
primary issue fact was whether Doerfler was acting his wife’s 
agent personal capacity. The jury was correctly instructed 
the question agency instructions seven, eight, and nine. 
find prejudicial error the instructions the jury. 

Affirmed. 


Forgery Check 


People Christison, Supreme Court Rep. (2d) 187 


Every person who guilty either making and forging 
uttering and passing, attempting utter and pass, under the 
conditions named the statute, guilty forgery. The 
crime forgery complete with the making false instrument, 
the subject forgery with intent defraud, and immaterial 
whether any one was fact defrauded. 


was held, the present case, that the crime forgery was 
complete even ‘though the check was not indorsed and was never 
cashed. The check question was regular bank check drawn 
the Corn Belt Bank Bloomington, dated November 18, 1939, 
and directed said bank pay Ervin Christison order, 
the sum $18.20, the said check being purportedly signed 
Roy Clarke. 


Error Circuit Court, McLean County; William Radliff, Judge. 

Ervin Christison was convicted forging and passing check, 
and brings error. 

Judgment affirmed. 

Ervin Christison, pro se. 

George Barrett, Atty. Gen., and Clifford Coolidge, State’s 
Atty., Bloomington, for the People. 


FULTON, J.—An indictment three counts returned the 
the circuit court McLean county charged the plaintiff error, 
Ervin Christison, with the crime forgery. The first and third 
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counts charged that plaintiff error November 18, 1939, did make, 
forge and counterfeit certain bank check. The second count charged 
that the defendant said date did utter, publish and pass true 
and genuine the said bank check, knowing forged and with 
intent defraud. The check question was set forth each count 
the indictment. Christison was tried before jury, convicted and 
sentenced the penitentiary. has sued writ error out this 
court review the record his conviction. The cause submitted 
the common-law record with two assignments error, the first 
being that the indictment failed charge the proper offense, and is, 
there, defective, illegal and void. 


The check question regular bank check drawn the Corn 
Belt Bank Bloomington, dated November 18, 1939, and directs 
said bank pay Ervin Christison order, the sum $18.20, 
the said check being purportedly signed Roy Clarke. The plaintiff 
error contends that because the check was not endorsed and never 
cashed, was imperfect and incomplete, and not sufficient basis 
for charge forgery the indictment. 


the absence bill exceptions, questions proof cannot 
considered, but the brief plaintiff error concedes that 
presented the check for payment and that might have rightly 
been charged with attempt commit forgery. Under section 105 
Division the Criminal Code (Ill. Rev. Stat. 1939, chap. 38, par. 
277), any person who falsely fraudulently makes forges instru- 
ment the nature check with intent defraud, who utters 
the same with knowledge its falsity and with intent defraud, 
deemed guilty forgery. 

This court has frequently pronounced the rule that “Every person 
who guilty either making and forging uttering and passing, 
attempting utter and pass, under the conditions named the 
statute, guilty forgery.” People Katz, 356 440, 190 N.E. 
913, 915. “The crime forgery complete with the making 
false instrument, the subject forgery with intent defraud, and 
immaterial whether any one was fact defrauded.” 
Church, 366 149, N.E. 894, 896; People D’Andrea, 361 
526, 198 N.E. 698. The indictment this case very properly charged 
the offense forgery. 

The second assignment error that the plaintiff error was 
denied faithful assistance counsel for his defense, and, therefore, 
was denied due process law. The record shows that March 
1940, plaintiff was arraigned and pleaded not guilty. the same 
session court, Lester Ahroon, member the McLean county 
bar, was appointed the court counsel for the defendant. Seven 
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days later, March 1940, his case was set for trial without any 
application for continuance, and appeared with Lester Ahroon, 
and another attorney, Harold Hulse, representing him. The record 
further shows that Harold Hulse made the opening statement before 
the jury behalf plaintiff error and that both lawyers made 
closing arguments for him before the case went the jury; that 
motion for new trial was made his behalf, argued and overruled. 
There nothing the record that would indicate plaintiff error 
had not been faithfully and adequately represented every stage 
his trial, and the common-law record submitted him shows that 
not only received fair trial, but that was afforded every safe- 
guard was entitled under the law. 


find that both assignments error are without merit and the 


judgment the circuit court McLean county affirmed. 
Judgment affirmed. 


and Wife Joint Tenants Money Saved 
Wife From Husband’s Earnings 


Michaels Michaels, City Court City New York, Supp. (2d) 668 


Where money originally derived from earnings husband was 
turned over his wife, not with any earmarks thereon, but for 
the purpose running his home, and where wife through her 
economy and frugality managed save from such earnings moneys 
that went make joint bank account, was held that the 
husband matter law was not the owner the whole sum, 
but merely his moiety which should one half the amount 
deposited. His contention, therefore, that the wife had con- 
verted the entire fund cannot sustained. follows, therefore, 
that the wife the withdrawal the whole sum did convert 
her own use that interest the husband which vested him 
the creation joint ownership. 


Action John Michaels against Lillian Michaels for conversion 
money deposit savings bank joint account. 

Judgment for plaintiff for part the amount claimed. 

James LoPicolo, New York City, for plaintiff. 

Edward Coleman, Long Island City, for defendant. 


CONROY, J.—This action for conversion. The parties are 
husband and wife. The husband suing the wife, alleging that 
she converted her own use some moneys which were deposit 
savings bank joint account. 


NOTE—For similar decisions see Digest (Fifth Edition) 437. 
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The plaintiff husband contends that the money deposited was 
his sole property, and the wife, her answer, has set affirmative 
defense that this same money was her sole property. 


Originally this money was deposited the savings bank the 
name the wife alone and some time November 1944, her 
request, the account was changed joint account the usual statu- 
tory form pursuant Sec. 239 the Banking Law. February 
1946, without the knowledge consent the plaintiff, the defendant 
withdrew all the money deposit this joint account, and there- 
after deposited the same another bank her own name. The 
plaintiff, has been said, contends that all these moneys belong 
him and sues conversion for the whole amount. 

O’Connor Dunnigan, 158 App.Div. 334, 143 N.Y.S. 373, 375, 
affirmed 213 N.Y. 676, 107 N.E. 1082, the Court said: “It would 
preposterous claim that appropriation personal property 
one joint owner his personal use could divest the interest the other 
joint owner.” 

commenting this case, Mr. Justice Cardozo, Moskowitz 
Marrow, 251 N.Y. 380, 167 N.E. 506, 510, A.L.R. 870, said “It was 
decided upon common-law principles without reference the provi- 
sions that section which had been enacted prior the decision. 
important upon this issue, however, holding that joint tenancy, 
which may result from deposit joint account, true joint tenancy, 
the transfers involved the creation which are irrevocable the 
instance either depositor, the extent the funds him deposited. 
this true common-law deposits joint account, must 
equally true deposits made under the provisions the statute.” 

The Court further stated, 251 N.Y. page 390, 167 N.E. page 
509, A.L.R. 870: ‘It the fundamental principle joint tenancy, 
that while the parties constitute but one person, speak, far 
the rest the world concerned, with regard themselves each 
entitled equal share the rents, income and profits long 
lives.’ Not merely did the Legislature use the term ‘joint 
tenants’; provided that after the creation the deposit, the funds 
deposited, together with all dividends thereon, should held for the 
exclusive use the joint depositors. could not better have indicated 
that the term ‘joint tenants,’ used it, was intended possess 
that technical meaning which accorded the legal profession.” 

interpreting Sec. 144 the Banking Law, from which the former 
Sec. 249 was taken part, the case Clary Fitzgerald, 155 App. 
Div. 659, 140 536, 539, affirmed 213 N.Y. 696, 107 N.E. 1075, 
the Court said: “The deposit was one within the clarification the 
statute, rade the intestate the names herself ‘and another 
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person and form paid either the survivor them,’ 
would seem, therefore, any effect given the direct and 
explicit language the statute, this deposit, the statute provides, 
thereupon presumptively least, became the property the desig- 
nated depositors ‘as joint tenants’; e., joint owners.” 

Again quoting from the Court’s opinion Moskowitz Marrow, 
supra, 251 N.Y. page 167 N.E. page 510, A.L.R. 870, 
the Court, commenting upon Sec. 220, subd. the Tax Law, 
said: “Here express legislative recognition the fact that where 
deposit made the joint names two persons, payable either 
the survivor, there is, under the provisions section 249 the 
Banking Law, immediate transfer interest the fund, 
that the death one the tenants the survivor taxable, not for 
the moiety which came him the creation the joint tenancy, 
but only for the moiety received from his joint tenant through sur- 
vivorship.” 

expressing concurrent opinion, Judge Cardozo, this same 
case, Moskowitz Marrow, said, 251 N.Y. page 400, 167 N.E. 
page 513, A.L.R. 870: “If the form the deposit was ex- 
pression the true agreement, there could change ownership 
thereafter parte declaration.” 

subsequent case, Marrow Moskowitz, 255 N.Y. 219, 174 
N.E. 460, Judge Cardozo stated that because there was some confu- 
sion thought the effect the ruling Moskowitz Mar- 
row, 251 N.Y. 380, 167 N.E. 506, A.L.R. 870, that they should 
state the rule therein propounded for greater certainty, and, 255 N.Y. 
page 221, 174 N.E. page 460, said: “When bank account 
opened the form prescribed statute (Banking Law, 249, subd. 
3), presumption once arises that the interest the depositors 
that joint tenants. Upon the death one the depositors, this 
presumption becomes conclusive favor the survivor respect 
any moneys then left the account. continues mere pre- 
sumption respect any moneys previously withdrawn.” 

the settled law New York, therefore, that the presump- 
tion that the money deposited statutory joint account the prop- 
erty such persons joint tenants not conclusive during their 
lifetime and may overcome proof that the depositor when mak- 
ing the deposit had intention create joint tenancy. Matter 
Porianda’s Estate, 256 N.Y. 423, page 425, 176 826 page 
827. 

this case, therefore, must the intent the parties 
the creation this joint account. 

The defendant wife, during the time the said moneys deposit 
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were accumulated, had income. These moneys came from the 
earnings the plaintiff. Each week the plaintiff turned over his 
wife sum money which she said was for household expenses. 
From this sum she saved certain amount each week which was de- 
posited pursuant Christmas Club arrangement one the local 
banks. These savings when paid the Christmas Club were eventu- 
ally deposited the savings bank, first the name the wife alone, 
and subsequently the joint account above mentioned. 

There contention the part the wife that this money was 
originally given her way gift, except odd various sums 
which she said were given her from time time make purchases 
and that instead making the purchases she deposited the money 
the bank. 

The husband contended that this money was his alone and that 
was being turned over his wife save for him for the purchase 
new taxicab. 

not find evidence sufficient sustain this contention the 
plaintiff, and find rather from all the evidence the case that this 
money originally was derived from the earnings the plaintiff 
his taxicab business and was turned over his wife, not with any ear- 
marks thereon, but for the purpose running his home, and that she 
through her economy and frugality managed save from such earnings 
moneys that went make this deposit the savings bank. 

Under these circumstances every sense the word this account 
was truly joint account and the parties this action were real 
true partners, both them having participated the accumulation 
these savings. find absolutely nothing the evidence this 
case that would negative the presumption that the parties this action 
were joint owners this account. The husband therefore this 
action against his wife matter law was not the owner the 
whole sum, but merely his moiety which should one half the 
amount deposited. His contention, therefore, that the wife had con- 
verted the entire fund cannot sustained. follows, therefore, that 
the wife the withdrawal the whole sum did convert her own 
use that interest the husband which vested him the creation 
joint ownership. 

therefore find that the plaintiff has established that the defendant 
converted only that interest which proved his ownership, name- 
ly, the sum $1,173.70, and direct that the plaintiff may have judg- 
ment against the defendant that sum. Ten days’ stay. 
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TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Charitable Gift 


Estate Byrne, New York Surrogate’s Court, 117 1462 


gift trust turned over “to the Rev. Michael Kennedy 
his successor Parish Priest Myshall Co., Carlow, Ireland, used 
equipping the parochial schools for the training boys and girls 
trades and handicrafts memorial parents” was considered 
valid charitable gift, but its execution matter for the local 
administrators the fund determine, since the school 
system there not quite outlined testator his will. 


Computations Dividends Life Policies with Disability Benefits 


Chastang Mutual Life Insurance Company New York, Supreme Court 


life insurance policy which provides for the payment both 
death and disability benefits and for the payment periodically the in- 
sured, single premium for these benefits, and under which the in- 
sured does not have the right terminate the provisions relating 
death benefits and still retain those relating disability benefits, 
single integral contract and cannot treated two separate and dis- 
tinct agreements insurance. insured holding policy which 
simply life policy and insured holding life policy with added bene- 
fits for disability are not the same class within the contemplation 
statute which prohibits any distinction discrimination the pay- 
ment dividends insurer policyholders the same class. 

insurer, which had previously paid dividends the same rate 
life policies whether with without disability benefits, had the 
right adopt new course and compute and distribute the 
holders life policies with disability benefits dividends based the 
contributions such policies class group the insurer’s divisible 
surplus. Representations that the cash, loan and other values its 
policies with disability benefits were the same the values its poli- 
cies without such benefits, which were contained booklet issued 
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insurer, but which were not relied one applying for 
policy and were not mentioned the application for policy the 
policy itself, not preclude the insurer from adopting plan whereby 
dividends its life policies with disability benefits are reduced. 


Discretion Amount Funeral Expenses 


National Metropolitan Bank Washington Joseph Gawler’s Sons, Inc., 
District Columbia Municipal Court Appeals, No. 461 


this case the executors contend that the provision the will 
directing them “to pay all just debts and expenses last 
illness, funeral and burial, such amounts they may deem proper” 
give them complete and exclusive discretion decide what proper 
amount for funeral expenses, and that the court has power review 
their action. 

The court, however, thinks the decision executors pay off 
disallow funeral expenses always subject final review and determi- 
nation the courts whether the action the executors was rea- 
sonable otherwise. What reasonable amount must depend upon 
the circumstances the decedent, his station life and the value 
his estate. 


Charitable Trust for British Refugees 


Estate Barter, California District Court Appeal, Civil No. 15583 


residuary bequest the balance testator’s property “to the 
British Government administered and applied for the benefit 
British refugee children similar purpose” constituted valid charita- 
ble trust administered trustee appointed the court, since 
the British Government incapacitated act such. 


Rights Executor Stockholder 


the Matter Petition Charles Bloch, Supreme Court, Appellate 


Executors stockholder become their appointment the owners 
the stock which was owned their testator and are vested with all 
rights flowing from such ownership formerly enjoyed him regard- 
less the fact that the stock remains registered the name the 
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decedent. They have, therefore, the right which would have had 
call special meeting the stockholders the corporation. 

Provisions corporate by-laws which require that stockholders’ 
meetings called specified officers the board directors, 
and the provision section the General Corporation Law that the 
notice stockholders’ meeting must signed officer, refer 
only meetings called officers directors the proper performance 
their duties. They are not applicable when the officers and direc- 
tors have failed call annual meeting. 


Rights Corpus Trust 


Fink, Pennsylvania Orphan’s Court, No. 910 


The testratrix her will set trust for the life her sister-in- 
law, the corpus paid, upon her death, testatrix’s son, provided 
living that time and, not, paid under the provisions 
the residuary clause her will; since the residuary clause made testa- 
trix’s son the sole beneficiary thereof survived her, providing al- 
ternative gifts only the event that predeceased the testatrix, the 
son’s estate was entitled the corpus the trust, even though the 
son predeceased the testatrix’s sister-in-law. 


Bequest Charitable Foundation Incorporated Non-Pecuniary 
Corporation Held Valid 


Mills Montclair Trust Co., Court Chancery, J., Atl. Rep. (2d) 889 


During his lifetime testator incorporated non-pecuniary corpora- 
tion known Davella Mills Foundation. The certificate incorpora- 
tion sets forth: “That said corporation shall organized and operated 
exclusively for religious, charitable, scientific, educational purposes.” 
Testator made substantial gift inter vivos, and thereafter bequeathed 
his residuary estate, totaling excess $6,000,000, the Founda- 
tion. Complainants, relatives the testator not mentioned bene- 
ficiaries under his will, challenged the gift and the bequest. They 
also alleged improper administration the Foundation funds the 
trustees and violation the rule against perpetuities the end that 
the charitable gift and bequest would fail and this property would 
devolve them. Complainants delayed seeking relief until ten years 
after the gift inter vivos and two years after testator’s death. 

was held that the vehicle employed for the incorporation the 
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Foundation statutorily embraces the activities expressed the cer- 
tificate. The inter vivos gift and the expressions intendment under 
the will respecting the ultimate object the Foundation’s bounty are 
clearly charitable. Such gifts benevolent uses constitute, within 
the contemplation the law, exceptions the rule against perpetuities. 
Complainants, having appeared counsel and failing challenge 
either the gift bequest, are bound the decree the accounting 
proceedings. Where there valid charitable gift trust, forfeiture 
reverter will not result, notwithstanding the occurrence im- 


proper administration. 
Invasion Corpus Discretion Trustee 


Woodward Jolbert, New Hampshire Supreme Court, No. 3652 

Pursuant will which permits the corpus trust invaded, 
the discretion the trustees, consequence adversity, distress, 
poverty, the beneficiary encounters want and suffering which the 
income inadequate prevent, the trustees are vested with dis- 
cretionary power encroach upon the trust principal for the purposes 
outlined the will, and the court will not the first instance deter- 
mine the necessity for such encroachment; however the size the 
fund, the situation the beneficiary, her competency administer 
share the assets conveyed her, the relative advantage 
series partial payments, use and occupation the trust prop- 
erty against absolute and total transfer, and future emergencies 
which the beneficiary likely encounter depending upon the method 
invasion employed, are such matters should considered 
the trustee. 


Antenuptial Agreement 


Estate Mahoney, Pennsylvania Supreme Court, No. 

Testator and his intended wife entered into antenuptial agree- 
ment. the terms thereof, each relinquished all rights which 
she “could have and the personal real estate (of the other) 
under the intestate laws Pennsylvania, and does hereby agree 
accept and receive share said estate, wit, the undivided one-sixth 
part thereof, full settlement all such claims demands, (she 
he) might otherwise could have (widow surviving husband) 
the said (respective spouse) the event (her his) death.” 

was held that the antenuptial agreement did not constitute 
inter vivos conveyance one-sixth interest husband’s real estate. 
Vesting rights under the agreement depended upon survivorship. 
Those rights became fixed only upon husband’s death. Under the 
agreement, the wife stood the position creditor entitled one- 
sixth the value his estate. 
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TAX DECISIONS 


Digest current decisions pertaining the taxes trusts, 
estates and gifts 


Estate Tax Deduction Widower’s Allowance Under State Law 


Estate Daisy Jacobs Commissioner, Tax Court, No. 115 


This case held that $5,000 allowed the Missouri Probate Court 
pursuant section 106, Revised Statutes Missouri, 1939, for year’s 
support the widower the decedent properly includible the 
gross estate for Federal estate tax purposes and, the absence 
showing that the widower was “dependant upon the decedent,” not 
allowable deduction from the gross estate under section 812 (b) (5) 
the Internal Revenue Code. 


true, petitioner points out, that the Missouri statute makes 
distinction between widow and widower far the year’s 
support allowance concerned. But, the Missouri statute different 
from the Federal statute that contains requirement that the 
recipient the support allowance shall have been “dependent upon 
the decedent.” the quoted provision the Federal statute 
given any meaning, must require that the recipient the sup- 
port allowance, not legal dependent the decedent, have fact 
received some sustenance support from the decedent during the 
latter’s lifetime. the ordinary case where wife survives, might 
assumed that she was dependent upon her deceased husband; but 
the case surviving husband there must some affirmative show- 
ing the actual fact dependency. 

this case there showing whatsoever that the decedent’s 
husband derived any his support and maintenance from the decedent 
that was fact dependent upon her. Petitioner nevertheless 
argues that Missouri law makes the surviving husband dependent 
granting him the right year’s support, and that the state law 
controlling because the Federal statute contains the provision “such 
amounts are allowed the laws the jurisdiction under which the 
estate being administered.” That provision, however, simply 
condition precedent the allowance the deduction. Regulation 105, 
sections 81.29 and 81.40; Mary Powers, Executrix, B.T.A., 
ef. Buck Helvening, Fed. (2d) 760. still necessary satisfy 
the other limitations the Federal statute. 
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Payment Estate Taxes Out Estate 


Winterbottom, New York Surrogate’s Court, 117 2224 


Testator’s direction that “any and all taxes, both state and federal, 
which may imposed any law upon estate paid out 
estate” was construed include property passing under his will and 
property passing outside his will, his “estate,” and, therefore, bene- 
ficiaries insurance policies, included his estate, but excluded from 
the property passing under the will, were exonerated from the pay- 
ment estate taxes and the tax resulting from the inclusion the 
proceeds such policies the testator’s estate was chargeable upon 
and payable out the residuary estate. 


{ 


Recognition Gain Loss Exchange Municipal Bonds 
Same Obligor 


Thomas Emery Commissioner, Tax Court, No. 112 


Gains and losses realized from exchanges new City Philadel- 
phia bonds for outstanding bonds, with the new bond face value 
equal that the old bond but with different maturity and call 


dates and lesser rate interest after date fixed the first call date 
the old bond, were recognizable for tax purposes. Code Sec. 112, 
under which gain loss not recognized certain exchanges 
securities made the course reorganization, was held not applicable 
exchanges bonds municipal corporation. The trustee this 
case acquired thing really different from what theretofore had.” 
Motor Products Corporation, B.T.A. 983 distinguished that the 
only difference the old and new Detroit bonds was the maturity date. 


Estate Tax Reciprocal Trusts 


Estate Carrie Stark Newberry Commissioner, Tax Court, 
Memo Docket No. 8211 


Decedent and her husband each created trust 1932. The trust 
created decedent gave her husband life estate coupled with 
limited power invasion, while the trust created the husband 
gave decedent life estate coupled with like power invasion. 
was held that the trusts were reciprocal and were created considera- 
tion one another, that decedent was taxable the settlor 
the one created her husband. Decedent and her husband did 
not create their respective trusts independently each other and 
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without any prior concert action understanding. Consequently, 
the value the corpus the trust was properly included the de- 


cedent’s gross estate pursuant the provisions section 811 (d) (2) 
the Internal Revenue Code. 


Payment Estate Taxes Out Residue 


Estate Goffe, New York Surrogate’s Court, 117 2180 


provision will, direct that whatever amounts may 
necessary pay for estate, succession inheritance taxes relation 
estate shall paid from residuary estate,” related only the 
assets operated the will and, therefore, the beneficiaries in- 
surance proceeds and surviving joint tenant property were obligated 
pay their ratable proportion the estate taxes. 


Money Received Compromise Settlement Estate Exempt from 
Income Tax 


United States America Constance May Gavin, Circuit Court 
Appeals, Ninth Circuit, 117 1961 

_Money received pursuance compromise agreement, and 
decree entered the probate court accordance therewith, 
woman who claimed the natural daughter and pretermitted heiress 
decedent and entitled such share his estate, exempt from 
income tax under the provision the statute which exempts “property 
acquired gift, bequest, devise, inheritance.” Since she was enabled 
effect compromise settlement because her claimed status 
natural daughter the decedent, and the probate court distributed 
her pursuant the compromise, the money she received was acquisi- 
tion devolution the decedent’s estate notwithstanding that her 
heirship was not admitted and that the compromise agreement was 
stipulated that she was daughter the decedent and that her petition 
for partial distribution should denied and finding entered the 
court that she was not the decedent’s daughter. 

The probate court made the distribution part the property, 
least, directly appellee from the funds the estate. was her 
status claimed heir which commanded the agreement, and such 
status, reason the said agreement, was recognized the probate 
court the distribution. This was clearly “acquisition devolution 
decedent’s estate.” 

Probate courts may distribute decedent’s estate accordance with 
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his will, the local laws descent and distribution there will, 
accordance with court approved agreement there threatened 
contest. either event, the decedent’s estate which being dis- 
tributed, and property acquired virtue such decree property 
acquired “inheritance” the comprehensive sense intended Con- 
gress when used the term. 


Charitable Bequest Not Deductible 


residuary bequest charity not deductible where the principal 
the trust can used for the comfort and support the life tenants 
the income not sufficient for that purpose, even though that in- 
come with separate income the life tenants would sufficient, 
since.under the law Pennsylvania the trust principal can ex- 
hausted under such circumstances before the life beneficiary need 
resort her own income. 

was obvious the date the decedent’s death that the income 
from the trust would not provide for the comfort and support the two 
beneficiaries the way which they had been accustomed live, 
and that substantial amounts addition thereto would required 
for that purpose. These additional sums over the lives these two 
life beneficiaries could easily consume most, not all, the principal 
the trust and leave nothing remainder for charity any other 
purpose. Thus, the bequests charity are too uncertain form the 
basis for deduction. would not make any difference this con- 
nection whether not the life beneficiaries their personal represen- 
tatives later chose assert their rights because the deduction allowed 
where the benefit charity derives from bequest which decedent 
has provided for definitely and does not apply where the benefit 
charity created the later action others as, for example, life 
beneficiaries, who not choose take what the testator gave them 
and, therefore, enlarge the fund which charity. Also the 
determination must based upon facts known the date death. 
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Federal Reserve Report 


Annual report the Federal 
Reserve Board 
necessity for increased powers 
curb bank credit expansion. Such 
additional powers are deemed 
essential instrument postwar 
monetary control. 

The Board particularly con- 
cerned with 
shifting, member banks, from 
short-term long-term Govern- 
ment issues. counteract such 
tendency, and reduce the in- 
centive for “monetizing” the public 
debt, the Board prepared re- 
move its support Treasury cer- 
tificates. Removal such sup- 
port would, course, result 
higher rates short-term cer- 
tificates. But while such higher 
rates could cause halt the 
shifting process, the fear ex- 
pressed that the quest for long- 
term issues might resumed once 
banks became accustomed 
higher level short-term rates. 
Furthermore, increase short- 
term rates, itself, would not pre- 
clude shifting from Government 
securities private loans cor- 
porate securities, attractive loans 
securities were available. 

Accordingly, the Board wants 
additional powers over bank bond 
portfolios. Through such powers, 
the Board could govern the pro- 
term issues held member in- 
stitutions. Also requested the 
Board authority control con- 


INVESTMENT AND FINANCE 


sumer credit and regulate bank 
holding companies. 

Limitation credit expansion, 
notes the report, could assisted 
appropriate Treasury refunding 
policies. this connection, speci- 
fic warning made regarding the 
issuance long-term marketable 
securities. Because such issues are 
subject Federal Reserve support 
the event price decline, they 
constitute, effect, “demand obli- 
gations bearing higher rate 
return than customary for short- 
term securities.” 

the essentials for suitable 
long-term debt refunding instru- 
ment, the Board has this say: 
“Such long-term bonds need 
issued absorb the savings 
the public not invested private 
outlets should non-marketa- 
ble form. They should re- 
deemed demand prior ma- 
lower yield not held until ma- 
turity, and sales should limited 
the amount current savings 
net additions. investment 
funds the purchasers. 

“These bonds would similar 
the present series savings 
bonds, with differences pur- 
chase limits and maturities. 
Through such instrument, the 
Board believes, genuine long-term 


savings could command appro- 


priate rate interest. Further- 
more, the income bona fide in- 
vestors would receive protection. 
Also, their capital could safe- 
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guarded against loss the event 
liquidation became necessary be- 
fore maturity the bonds. 
the same time, the Treasury would 
receive protection; would not 
forced pay high coupon rate 
highly liquid securities those 
who disposed their holdings af- 
ter short period ownership. 

The Board also voices its belief 
that any further decline long- 
term rates undesirable, since 
this would reduce the return 
savings invested marketable is- 
sues; smaller yields would lower 
the incomes endowed and sav- 
ings institutions which depend 
earnings from investment. Thus, 
reduction the earnings 
these institutions would impair 
their functions and lead weak- 
ening our social and economic 
structure. 

Finally, the report stresses the 
need for continued close dove- 
debt policy, and continued co-op- 
eration between and 
Federal Reserve programs. 


Bank Service Charges 


special committee the New 
York State Bankers Association 
has developed new and simpli- 
fied formula for computing check- 
ing account service charges. The 
Association suggests that this form- 
ula adopted member insti- 
tutions that the confusion and 
inequities resulting from the appli- 
cation the many methods now 
use dissipated. The new 
both banks and depositors; addi- 
tion, economical apply and 
easily understood the public. 

The formula includes small 
monthly charge for maintenance 
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work, covering preparation 
monthly statements and cost 
supplies. addition, there 
small charge monthly for each 
item credited charged against 
the checking account, well 
charge for each entry each 
deposit slip—excluding, however, 
deposits checks drawn the 
bank where the checking account 
held. 

against these charges, how- 
ever, deduction, representing 
earnings the customer’s mini- 
mum monthly balance, made. 
The report the Association pre- 
sents chart which graphically 
illustrates the monthly cost 
operating checking accounts with 
varying balances under conditions 
varying activity. 

account with minimum 
balance under $50 would cost 
cents month, assuming five 
items were presented for handling; 
items were handled, the serv- 
ice charge would amount $2.50 
month. 

Assuming minimum balance 
$500 $550, the handling 
items would cost cents; handling 
items would cost $2. Where 
the minimum balance ranges be- 
tween $150 and $200, handling 
items would involve charge 
cents, while items would 
raise the charge $2.35. 

Assuming minimum balance 
between $1,150 and $1,200, and 
the handling items, serv- 
ice charge would imposed; with 
the handling items, the charge 
would $1.35. 

Basically, the rates used cal- 
culating these charges are cents 
cents for account maintenance. 
From this total, earnings al- 
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lowance cents for each $50 
balance remaining .on deposit 
throughout the month deducted. 

While the committee does not 
recommend any specific rates, 
points out that the rates used were 
developed after reviewing the 
average income and cost ratios 
representative group banks 
all types and sizes different com- 
munities. 

Recommendations made 
liot Bell, New York State Su- 
perintendent Banks, furnished 
the impetus for this study. 


Farm Mortgage Debt 


Preliminary figures compiled 
the Bureau Agricultural 
Economics indicate that the pro- 
longed downtrend farm mort- 
gage debt, which has been under 
way since 1929, came halt 
1946. the 1946 year end, 
estimated that the total such 
debt stood $5.25 billion, about 
$170 million over the year before. 

Nevertheless, far dollar 


are concerned, the farm 


mortgage debt structure now gives 
little cause for concern. With the 
exception 1945, the debt the 
end last year was the lowest for 
years. The $5.25. billion figure, 
fact, represents reduction 
$1.25 billion—or about per cent 
—from the total outstanding 
the beginning the war. the 
latter date, may observed, 
was less than half the farm mort- 
gage debt peak reached 1923. 

may also noted that farm 
mortgage debt per acre 1946 
was only about per cent 
the 1923 level and that interest 
charges per acre basis were 
less than per cent those paid 
1923. 
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Not favorable, however, has 
been the marked increase the 
average size new farm mortgage 
loans recorded recent years. 
1940 the average size new farm 
mortgage loans was $2,290. 
1946, this figure had increased 
slightly under $4,000, which repre- 
sented rise nearly per cent 
over 1940. Furthermore, the num- 
ber mortgages recorded last 
year was per cent greater than 
those recorded 1940. 


Business and Government cir- 
cles also express concern over the 
rise that has occurred farm real- 
prices. March 1947, the 
average price per acre was per 
cent above the 1935-39 average, 
and only per cent under the all- 
time peak reached 1920, the 
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height the farm inflation 
World War 


Home Mortgages 


April, 1947, mortgages 
1-4 family houses amounted 
some $26 billion. According the 
Federal Reserve Board, over 
per cent these mortgages were 
insured guaranteed Federal 
agencies. The Federal Housing 
Administration has insured ap- 
proximately $4.5 billion, while $3.5 
billion have been insured the 
Veterans Administration under the 
Servicemen’s Readjustment Act. 

From the standpoint the lend- 
ing institutions, this insurance fac- 
tor element strength and 
tends offset the fact that many 
the mortgages recently arranged 
have been written the basis 
relatively high property valua- 
tions. 


Deficit Spending 


The Committee Public Debt 
Policy, the fourth its series 
studies the national debt, at- 
tacks the theory compensatory 
spending. naive and super- 
ficial, states the Committee, 
assume that the ills our economy 
can cured the panacea 
more and more money. 

The compensatory theory, 
pointed out, rests upon ex- 
tremely simple and mechanical 
more money and get one, and only 
one, result.” pursue such 
unsound policy the light the 
huge existing debt would create the 
possibility that might not 
able withdraw from such 
course action without disastrous 
consequences. 

However, even the theory 
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compensatory spending were flaw- 
less, would practically im- 
possible put into practice. 
Such program requires accurate 
timing; furthermore, Congress 
must persuaded take the re- 
quired steps; addition, goal 
full employment achieved 
through planned spending would 
have inflationary consequences. 

The current study calls for cut 
Governmental expenditures 
the point that will make both debt 
and tax reduction possible. High 
taxes are characterized “one 
the greatest handicaps enter- 
prise and the nation’s dynamic 
growth.” 


Banking School 


This year’s session the Grad- 
uate School Banking Rutgers 
University, New Brunswick, J., 
broke all records since the school 
was founded The session 
ran from June June with 
908 students enrolled, which 
424 were freshmen. school 
offers experienced bankers 
officer rank study banking, eco- 
nomics, law, government and phil- 
osophy. Students attend three 
annual resident sessions two 
weeks each. addition each stu- 
dent required write thesis 
based original research some 
phase the major subject has 
elected study. 


The Operations Manual 
Operation manuals banks, 
large and small, can valu- 
able any equipment bank has, 
Carlton Richards, assistant 
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vice-president the National 
Bank Detroit, told the June 

“Good manuals are brought 
into being the same process 
that develops good men,” Mr. 
Richards declared, “that is, 
those responsible for operations 
struggling through the labor 
attempting tell others how 
their jobs.” 

“One function operations 
manual standardize and co- 
ordinate procedures, bringing 
about uniformity operations. 
Also, written records opera- 
tions are approved through the 
use manual, responsibility 
fixed. 

“Another function the oper- 
ations manual should aid the 
training new employees. man- 
ual cannot create skills, but study- 
ing will acquaint trainees with 
routines they are follow. Rou- 
tines must memorized, and 
manuals assist that process.” 


Importance Check Standards 


Special checks used some in- 
dustries and business firms for ad- 
vertising for record for their 
accounting and bookkeeping de- 
partments represent substantial 
item operating expense banks 
which handle millions checks 
every day, according the Com- 
mittee Check Standardization 
and Simplification the Bank 
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Management Commission the 

The Commission has mailed 
all member banks new 
manual, “Check Standards,” which 
liberally illustrated with “head- 
ache checks” which cause banks 
trouble and expense. These head- 
ache checks are grouped showing 
those which “amounts are eas- 
ily confused with other figures,” 
those with “amounts hard find,” 
those with “name bank tran- 
sit number hard find,” and 
“cluttered” checks and “size ex- 
tremes.” each illustration 
elflike character points out specifi- 
cally what wrong with each 
check. Then the fundamentals 
correct size and design are illus- 
trated. 
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Agricultural Loans 


During 1946, banks the 
United States 
agricultural loans 2,544,025 
their farm customers. The aggre- 
gate amount these loans was 
$4,195,491,000 which $2,104,- 
913,000 remained outstanding 
January 1947. This was about 
$300,000,000 more than year 
previous. The 11,246 banks serv- 
ing agriculture report that they 
had least $7,527,315,000 availa- 
ble for additional loans farmers 
the demand existed. 


Urban Mortgage Lending 

president Champaign County 
Bank and Trust Company, Ur- 
one our leading bank economists 
considers urban mortgage lending 
the most explosive problem the 
country today. 

pointed out that real estate 
mortgages banks increased 
per cent 1946; that reserves 
set now for possible losses 
later years for losses that 
may forced take eight nine 
years from now will loans 
that make today; further, that 
the current increase real estate 
lending has been mostly exist- 
ing units; therefore, large part 
the lending has played part 
real estate inflation. believes 
are situation now similar 
that after World War when real 


estate prices dropped, then went 
back and stabilized. also 
believes that construction costs 
will never back those existing 
the late thirties unless have 
severe depression. 


Savings Deposits Continue 
Gain 


net gain savings deposits 
during the first six months 1947, 
amounting $304,397,815 exclu- 
sive dividends 3.7 per cent 
against $415,250,894 per 
cent during the same period last 
year, was reported for the 131 
mutual savings banks New York 
state Robert Catharine, 
president the Savings Bank 
Association the State New 
York and the Dollar Savings 
Bank, New York. Total deposits 
during the twelve-month period, 
June 1946 through June 1947, in- 
creased $772,797,210 inclusive 
dividends. 


Savings Bank Account 


attractive 84-page brochure 
has been published the Western 
Saving Fund Society Philadel- 
phia commemorate its 100th an- 
niversary. The book was written 
Mary Reeves, advertising 
manager the Society. 

Originally 1847 the President, 
whose living quarters were the 
bank, and the Treasurer were 
charged with the full responsibility 
for investing funds and safeguard- 
ing securities well performing 
the offices teller, clerk, book- 
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keeper and secretary. Today their 
administrative functions are car- 
ried out twelve executive offi- 
cers, while staff more than 
180 employees handle the many 
other duties concerned the 
Society’s transactions. 


Federal Reserve Policy 

Two articles particular in- 
terest bankers appear the 
June issue The Journal the 
American Economic Association: 
“Federal Reserve Objectives and 
and “Monetary Management and 
Credit Control” Allan Sproul. 

Mr. Goldenweiser was formerly 
director the Division Re- 
search and Statistics the Board 
Governors the Federal Re- 
member the Institute for Ad- 
vanced Study, Princeton, 
Mr. Sproul president the 
Federal Reserve Bank New 
York. 

The address the Journal the 
American Economic Association 
450 Ahnaip Street, Menasha, 
Wis. 

Change Basic Interest 
Rate Sight 

While the long downward trend 
interest rates that covers 
period twenty-five years seems 
have run its course, diffi- 
cult envision the development 
forces conditions that would 
cause rise any consequence 
the basic interest rate for some 
time come, Raymond Per- 
ring, vice-president the Detroit 
Bank, told the Savings Conference 


“We have been out the 


for over year,” Mr. Perring said, 
“and large extent the process 
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reconversion has been com- 
pleted. New trends have appeared 
and economic conditions have 
changed somewhat, but little has 
happened yet make life easier 
for the savings banker. The task 
utilizing savings deposits wisely 
and profitably still formidable 
one, and some ways the prob- 
lems seem even more perplexing 
than before. The search for sat- 
isfactory return more urgent be- 
cause rising operating expenses and 
decline rate deposit growth 
presage lower bank earnings. Un- 
der such conditions, the tempta- 
tion lower standards and 
rationalize policy 
sacrifice asset quality and liquidity 
great. must sure that 
not allow the desire pro- 
tect certain earning position 
exercise unwholesome influence 
our judgments.” 


Protecting Channels 
Credit Information 


bank which has knowledge 
the credit worthiness any indi- 
vidual assumes great responsi- 
bility reporting upon the sub- 
ject those who might inquire, 
Charles Nagel, assistant vice- 
president the Provident Trust 
Company Philadelphia told the 
Credits Conference the recent 
convention. 

“It obvious,” said Mr. Nagel, 
“that any statement fact ex- 
pression opinion this connec- 
tion will volunteered only upon 
the assurance assumed not stated 
that such information will held 
strictest confidence. turn, 
the source such credit informa- 
tion accepts the obligation not 
disclose the nature the inquiry 
the identity the inquirer. 
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view the issues involved and the 
embarrassment and loss which fre- 
quently attend betrayal this 
confidential relationship, only 
fitting that severe penalty should 
exacted the offender. 
Through the loss confidence 
his associates, might find the 
channels credit information 
tightly closed him.” 


Meet 


The 1948 convention the 
American Institute Banking 
will Buffalo, The in- 
vitation for next year’s convention 
was extended behalf Buffalo 
Chapter Peter Jansen, 
former executive councilman who 
assistant secretary the Manu- 
facturers and Traders Trust Com- 
pany, Buffalo, 

1950 will mark the 50th Anni- 
versary the which was 
organized the educational sec- 
tion the American Bankers 
Association 1900. 


Opposes Regulation 


Regulation “far too dan- 
gerous justify the meager re- 
sult” the opinion Kenton 
Cravens, member the Credit 
Policy Commission the Ameri- 
can Bankers Association, testify- 
ing recently before the Committee 
Banking and Currency the 
House Representatives. Mr. 
Cravens vice-president the 
Mercantile-Commerce Bank and 
Trust Company, St. Louis, Mo. 

“The real issue involved” said 
Mr. Cravens, “with any such regu- 
lation “W” whether Congress 
should extend the qualitative 
credit controls the Federal Re- 
serve Board confine these 


powers purely quantitative con- 
trols and other credit controls now 
existing, such authority 
change the discount rate, re- 
quired open market 
operations, etc. one argues 
that our central banking authori- 
ties should not have the power 
regulate the over-all supply 
volume credit level booms 
and depressions. But the power 
dictate the use credit alto- 
gether another and dangerous 
thing.” 


Manufacturers Trust Increases 
Surplus Account 


Board Directors meet- 
ing the Manufacturers Trust 
Company, New York, held July 
transfer from Undivided Profits 
Surplus $18,750,000 was ap- 
proved. After giving effect this 
transfer, Capital will remain 
present $41,250,000; Surplus will 
increased from $41,250,000 
$60,000,000 and Undivided Profits 
June after adjustment will 
amount $20,048.000, making 
total Capital Funds $121,298,- 
000. 


Banks Cash Veteran Bonds 


result the satisfactory 
experience had with the banks 


Savings Bonds, the Sec- 


retary the Treasury asking 
the banks handle the cashing 
veteran Terminal Leave Bonds 
provided the Armed Forces 
Leave Act signed the 
President. 

There are eight and one-half mil- 
lion them outstanding with 
total $1,800,000,000. The aver- 
age bond for $214. The banks 
will reimbursed the Treasury 
for this service per item basis. 


Biography. Julian Dana. New York: 
Prentice-Hall. 1947. Pp. 345. 
Though Giannini built and 
founder chairman $5.7 billion 
bank, the world’s largest, his personal 
resources are approximately $300,000 ac- 
cording the author this biography 
the great western banker. 

The book traces the rise the Bank 

America National Trust Savings 
Association with 500 branches spread over 
the state California, and still wider- 
extended Transamerica Corporation, from 
the start the Bank Italy the year 
before the San Francisco earthquake and 
fire. The founder had been the fruit 
commission and then the real estate busi- 
ness. had succeeded his father 
savings and loan association post. Oc- 
tober 17, 1904, started the Bank 
Italy bank for the little fellow.” 
During the great fire moved out the 
bank’s $800,000 assets two fruit 
trucks, using fruit and household goods 
camouflage the main load. sub- 
urban house used the chimney for 
safe. 
had built his first deposits going 
about among the fruit commission men. 
After two months his bank paid continu- 
ous dividends. grew fast and built 
state-wide branch system. Then 
November 1980, the Bank Italy 
National Trust and Savings Association, 
consolidated with the Bank America 
California under the present name and 
with growth ahead that was put the 
institution 1946, the lead over the 
greatest New York banks. 


This book that every banker should 


read with pleasure and profit. 


Arthur Weisenberger Co., Broad- 


BOOKS FOR BANKERS 


way. 1947. Pp. Newest 
features this annual publication are 
the chapters devoted the use in- 
vestment trust securities fiduciaries 
and the exposition “Formula Timing 
Plans.” Fiduciaries” elabo- 
rates the legal aspects and advan- 
tages investment company securities 
for trust departments banks and 
other fiduciaries. The formula timing 
investment plans discussed are the auto- 
matic systems investment control used 
Yale, Vassar and other university 
endowment funds. 

has been customary previous 
editions, there comprehensive re- 
view the entire investment trust field. 
Some companies, with assets over 
billion, are analyzed detail. 
great interest comparison operat- 
ing performance the leading companies; 
cumulative comparisons for ten year 
period are made. 

concluded that the consistently 
better performance investment trusts 
the face great upheaval share 
prices since the 1946 autumn “break” 
proves that the average investor does 
much better with trust shares than 
does trying outguess the general 
market. 


AND PROCEEDINGS THE 


NINTH ANNUAL MEETING THE AMERI- 
can Economic May, 1947. 
Pp. 781. American Economic Associa- 
tion, 450 Ahnaip Street, Menasha, Wis. 
$1.50. Contains many papers special 
value bankers, including “The Com- 
mercial Banks and the Public Debt” 
Charles Abbott and “Principles 
Banking Reform” Harold Reed. 


Koch. London, England. Stevens 
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and Sons Limited, 119 Chancery Lane, 
Pp. 441. shillings. The 
volume deals with the Income Tax Con- 
ventions the United Kingdom with 
the United States, Canada, Southern 
Rhodesia, the Union South Africa, 
Australia and France. These Conven- 
tions, designed avoid the double taxa- 
tion income, are highly technical and 
intricate and this book designed 
explain their practical effects. 


rence Klein. New York: Macmillan, 
1947. Pp. 218. $3.50. Out the eco- 
nomic dislocations that the world ex- 
perienced the 1920’s and there 
grew revolutionary theory employ- 
ment, interest, and money put forth 
Lord Keynes. This book shows how 
Keynes, the prolific and brilliant econo- 
mist, developed his doctrine from the 
time his first book 1913 the 
present; how Keynes’s theories departed 
from those his contemporaries and 
predecessors; what the new theory and 
what not; and finally, its impact 
practical, everyday economic policy. 


Tue New Law. Washington, 
Bureau National Affairs, 24th 
streets, 1947. $5. The purpose 
this Special Report provide 
the most convenient form all the working 
materials required for initial under- 
standing the new Federal labor policy. 
includes, first, careful explanation 
the law’s meaning employers, em- 
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ployees, unions, and the public; second, 
section-by section analysis the law, 
dissecting each provision the light 
what was said about Congress, what 
changes makes prior law, and what 
effect can expected have 
specific situations; and finally the text 
the Labor-Management Relations Act, 
1947, and the documents which make 
its legislative history. 


New York: Controllers Institute 
America, East 42nd Street, New 
York, 17. 1947. Pp. 42. $1.50. This 
study presents the facts given and the 
methods used the controllers 
companies various lines. tells what 
the duties the controller are and dis- 
cusses such topics the controller’s office 
management function; the authority 
the controller; delegation authority; 
centralized decentralized control. The 
bank controller will find this study 
much valuable material. 


and Harwood. Great Barrington, 
Mass. American Institute for Economic 
Research. 1947. Pp. 32. $1. recent 
survey the present economic situation 
and the probable future trends arranged 
the following sections: Basic Assump- 
tions; Fundamental Relationships; Sup- 
ply; Demand; Prices, Labor Relations; 
Compensatory Reactions; General Busi- 
ness Trends; Foreign Developments; Con- 
clusions and Tabular Summary. 


100, 000,000 People Will Kead and Hear 


millions professional and 

business people who are able buy 
Savings Bonds regularly. And 
want buy when tell them about the 
simple BOND-A-MONTH PLAN. 


This promotion important you. The 
high-plane publicity conducted the 
Treasury Department will reflect prestige 
and good will for your bank. Regular sav- 
ing will thrifty cus- 
tomers are better bank customers. 


But most important, you will have the 
satisfaction knowing that you are con- 
tributing the financial stability your 
country helping spread the ownership 
the public debt. 


Your bank the public eye! Keep 
there using the statement inserts, leaflets, 
and displays available you without cost. 
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in cooperation with the Treasury Department 
and The American Bankers Association. 
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Permission Peter Arno 
© The New Yorker Magazine, Inc. 


Station Scene, 1957. Find the man who getting 
steady income from Savings Bonds. was 
smart enough start buying, back 1947. 


all the ways saving tidy 
sum money, one the easiest and 
safest ways invest your money 
Bonds. 


You can buy Bonds either through the 
Payroll Savings Plan your place 
business—or the Payroll Plan not 


available you, but you have 
checking account, through the Bond-ae 
Month Plan your local bank. 


Both ways repay you for every 
you save, the time your Bonds 
mature. Choose the sum you can afford 
—and start saving today! 


Save the easy, automatic way 
—with Bonds 


Contributed this magazine co-operation 
with the Magazine Publishers America public service. 
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